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The following table shows the number of claims commenced between 1 July 
2007 and 30 June 2008 where the timetable of the CRP has been commenced 
through service of a Statement of Particulars during that period. 
 
Table 12 Month in respect of which the CRP timetable has been commenced by 

service of the Statement of Particulars between 1 July 2007 and 30 June 
2008 for claims commenced during that period 

 
 

 Total Number  By Disease Type 

  Non-malignant 
 

Carcinoma  Mesothelioma  

July 0 0 0 0 

August 7 1 0 6 

September 4 2 0 2 

October 8 5 
 

0 3 

November 13 5 
 

0 8 

December 8 3 
 

0 5 

January 13 6  
 

1 6 

February 13 8 
 

1 4 

March 12                  4 
 

0 8 

April 16 7 
 

0 9 

May 12 6 
 

0 6 

June 8 4 
 

0 4 

Total Statement of 
Particulars served 

114 51 
 

2 61 

Source:  Tribunal Registry 
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3.2 Outcome of claims where active steps are taken as part of the CRP 

 
The following table shows the outcome of claims during the period between 1 
July 2007 and 30 June 2008 where action has been taken as part of the CRP.  
The following data includes claims commenced between 1 July 2005 and 30 
June 2007 which were outstanding as at 1 July 2007 and claims commenced 
between 1 July 2007 and 30 June 2008.  
 
Table 13 Outcome during the period 1 July 2007 to 30 June 2008 of claims 

commenced between 1 July 2005 and 30 June 2008 while subject to the 
CRP    

 
 Total 

Number 
By Disease Type 

  Non-malignant  Carcinoma  Mesothelioma  

Claims reported as 
settled while the claim is 
subject to the CRP 

181 93 
 

2 86 

Claims discontinued 6 3 0 3 

Claims removed for 
urgency  

27 0 3 24 

Claims removed by 
agreement after 
information exchange 

0 0 0 0 

Claims removed for 
failure to comply with 
the CRP 

3 1 0 2 

Claims returned to 
Tribunal as mediation 
was unsuccessful 

751              39 2 34 

Claims outstanding on 
30 June 2008 which 
remain subject to the 
CRP 

 2912 152 16 123 

Total 5833 288 23 272 

Source:  Tribunal Registry 
 
Note 1 In relation to the number of unsuccessful mediations, please see section 6.6 Unsuccessful mediations in 

the 2008 Issues Paper  
 
Note 2 Of the outstanding claims, the Statement of Particulars has been served in 75 claims (and as such the 

claims are active as part of the CRP).  As at 1 July 2008 the Statement of Claim and the Statement of 
Particulars have not been served in 216 claims.  This is set out in Tables 7, 8 and 9. 

 
Note 3 The total number of claims is lower than that reported as the total in Table 2 because whereas Table 2 

shows the outcome at 1 July 2008 of all claims which were pending at 1 July 2007 regardless of whether 
the claim was subject to the CRP or had returned to the Tribunal and claims commenced between 1 July 
2007 and 30 June 2008, this table only shows the outcome of claims which were still subject to the CRP at 
1 July 2007 as well as the outcome of claims which were commenced between 1 July 2007 and 30 June 
2008. 

 
The outcome of claims during the period between 1 July 2007 and 30 June 
2008 where action has been taken as part of the CRP has also been broken 
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down by the year in which claims were commenced.  The following table 
shows this information for claims that were commenced between 1 July 2005 
and 30 June 2006 which were outstanding at 1 July 2007. 
 
Table 14 Outcome during the period 1 July 2007 to 30 June 2008 of claims 

commenced between 1 July 2005 to 30 June 2006 which remained subject 
to the CRP 

 
 Total 

Number 
By Disease Type 

  Non-malignant  Carcinoma  Mesothelioma  

Claims reported as 
settled while the claim is 
subject to the CRP 

23 19                
 

0 4 

Claims discontinued 1 1 0 0 

Claims removed for 
urgency  

0 0 0 0 

Claims removed by 
agreement after 
information exchange 

0 0 0 0 

Claims removed for 
failure to comply with 
the CRP 

0 0 
 

0 0 

Claims returned to 
Tribunal as mediation 
was unsuccessful 

51 5 
 

0 0 

Claims outstanding on 
30 June 2008 which 
remain subject to the 
CRP 

272 

 

 

12 3 12 

Total 5623               37 3 16 

Source:  Tribunal Registry 
 
Note 1 In relation to the number of unsuccessful mediations, please see section 6.6 Unsuccessful mediations in 

the 2008 Issues Paper 
 
Note 2 Of the outstanding claims, the Statement of Particulars has been served in 10 claims (and as such the 

claims are active as part of the CRP).  As at 1 July 2008 the Statement of Claim and the Statement of 
Particulars have not been served in 17 claims.  This is set out in Table 7. 

 
Note 3 The total number of claims is lower by 12 than that reported as the total in Table 3 because whereas Table 

3 shows the outcome at 1 July 2008 of all claims which were pending at 1 July 2007 regardless of whether 
the claim was subject to the CRP or had returned to the Tribunal, this table only shows the outcome of 
claims which were still subject to the CRP at 1 July 2007.                                                                                                            
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The following table shows the outcome of claims during the period between 1 
July 2007 and 30 June 2008 where action has been taken as part of the CRP for 
claims commenced between 1 July 2006 and 30 June 2007.                                                                   
 
Table 15 Outcome during the period 1 July 2007 to 30 June 2008 of claims 

commenced between 1 July 2006 and 30 June 2007 while subject to the 
CRP 

 
 Total 

Number 
By Disease Type 

  Non-malignant  Carcinoma  Mesothelioma  

Claims reported as 
settled while the claim is 
subject to the CRP 

97 58 
 

1                38                 

Claims discontinued  2 21 0 0 

Claims removed for 
urgency  

4           0 1 3 

Claims removed by 
agreement after 
information exchange 

0 0 0 0 

Claims removed for 
failure to comply with 
the CRP 

2 0 0 2 

Claims returned to 
Tribunal as mediation 
was unsuccessful 

522         30 2 20 

Claims outstanding on 
30 June 2008 which 
remain subject to the 
CRP 

753 36 6                  33                 

Total  2324 126 10 96 

Source:  Tribunal Registry 
 
Note 1 This includes a claim which was transferred to another jurisdiction. 
 
Note 2 In relation to the number of unsuccessful mediations, please see section 6.6 Unsuccessful mediations in 

the 2008 Issues Paper 
 
 
Note 3 Of the outstanding claims, the Statement of Particulars has been served in 14 claims (and as such the 

claims are active as part of the CRP).  As at 1 July 2008, the Statement of Claim and the Statement of 
Particulars have not been served in 61 claims.  This is set out in Table 8. 

 
Note 4 The total number of claims is lower by 21 than that reported as the total in Table 4 because whereas Table 

4 shows the outcome at 1 July 2008 of all claims which were pending at 1 July 2007 regardless of whether 
the claim was subject to the CRP or had returned to the Tribunal, this table only shows the outcome of 
claims which were still subject to the CRP at 1 July 2007.                                                                                                           
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The following table shows the outcome of claims during the period between 1 
July 2007 and 30 June 2008 where action has been taken as part of the CRP for 
claims commenced during that period. 
 
Table 16 Outcome during the period 1 July 2007 to 30 June 2008 of claims 

commenced during that period while subject to the CRP 
 

 Total 
Number 

By Disease Type 

  Non-malignant  Carcinoma  Mesothelioma  

Claims reported as 
settled while the claim is 
subject to the CRP 

61   16 
 

1  44                 

Claims discontinued 3 0 0 31 

Claims removed for 
urgency  

 23 0 2 21 

Claims removed by 
agreement after 
information exchange 

0 0 0 0 

Claims removed for 
failure to comply with 
the CRP 

1 1 0 0 

Claims returned to 
Tribunal as mediation 
was unsuccessful 

182 4 0 14 

Claims outstanding on 
30 June 2008 which 
remain subject to the 
CRP 

189 3 104 7 78 

Total 295 125 10 160 

Source:  Tribunal Registry 
 
Note 1 This includes a claim which was struck out.  
 
Note 2 In relation to the number of unsuccessful mediations, please see section 6.6 Unsuccessful mediations in 

the 2008 Issues Paper 
 
Note 3 Of the outstanding claims, the Statement of Particulars has been served in 51 claims (and as such the 

claims are active as part of the CRP).  As at 1 July 2008, the Statement of Claim and the Statement of 
Particulars have not been served in 138 claims.  This is set out in Table 9. 
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4 Time frames as part of the CRP 
 

The following information is based on data recorded by the Tribunal in 
respect of those claims where action is taken as part of the CRP.  
 
4.1 Service of the Statement of Particulars 
 
The following table is in relation to claims commenced between 1 July 2006 
and 30 June 2007 which were outstanding at 1 July 2007.  For claims where the 
Statement of Particulars was served between 1 July 2007 and 30 June 2008, it 
shows the average time taken between filing the Statement of Claim and 
serving the Statement of Claim with the Statement of Particulars.  The shortest 
period taken to serve the Statement of Particulars after the Statement of Claim 
is filed was 28 days, while the longest time taken was 425 calendar days. 
 
Table 17 Calendar days between lodgement of a Statement of Claim and service of 

the Statement of Particulars on the last original defendant for claims 
commenced between 1 July 2006 and 30 June 2007 – Statement of 
Particulars served from 1 July 2007 

 

 By Disease Type 

 Total  Asbestosis ARPD Carcinoma  Mesothelioma  

Number 
 

491    21 10 1 17 

Range 28 - 425 29 - 425 36 - 255 192 28 - 177 

Median 124 157 161.5 192 85 

Average 126.4 142.6 143 192 92.6 

Source:  Tribunal Registry 
 
Note 1 The data set used in this table includes all claims in respect of which a Statement of Particulars was served 

between 1 July 2007 and 30 June 2008.  All claims where a Statement of Particulars has been served are 
included in the total, regardless of the outcome of the claim (that is, settled, outstanding etc). 

 
The following table is in relation to claims commenced between 1 July 2007 
and 30 June 2008.  For claims where the Statement of Particulars was served 
between 1 July 2007 and 30 June 2008, it shows the average time taken 
between filing the Statement of Claim and serving the Statement of Claim 
with the Statement of Particulars.  The shortest period taken to serve the 
Statement of Particulars after the Statement of Claim is filed was the same 
day, while the longest time taken was 237 calendar days. 
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Table 18 Calendar days between lodgement of a Statement of Claim and service of 
the Statement of Particulars on the last original defendant for claims 
commenced between 1 July 2007 and 30 June 2008 – Statement of 
Particulars served from 1 July 2007 

 

 By Disease Type 

 Total  Asbestosis ARPD Carcinoma  Mesothelioma  

Number 
 

1141    36 15 2 61 

Range 0 – 237  0 - 203 2 - 237 9 - 204 0 - 182 

Median 61.5 76.5 121 106.5 53 

Average 76.7 93.4 104 106.5 59.2 

Source:  Tribunal Registry 
 
Note 1 The data set used in this table includes all claims in respect of which a Statement of Particulars was served 

between 1 July 2007 and 30 June 2008.  All claims where a Statement of Particulars has been served are 
included in the total, regardless of the outcome of the claim (that is, settled, outstanding, removed for 
urgency etc).  

 

As there were no Statement of Particulars served between 1 July 2007 and 30 
June 2008 for claims commenced between 1 July 2005 and 30 June 2006 which 
were outstanding at 1 July 2007, no table is provided regarding these claims.  
 

4.2     Time taken to resolve claims 
 
The following table shows the average time taken to resolve a claim from the 
time that the Statement of Particulars is served.  The table is in relation to 
claims commenced between 1 July 2005 and 30 June 2006 which were 
outstanding at 1 July 2007 but resolved by 30 June 2008.  This includes claims 
which were resolved as part of the CRP and claims which were otherwise 
resolved.                                                                                                                                                         
 
Table 19 Calendar days taken to finalise a claim from service of the Statement of 

Particulars for claims commenced between 1 July 2005 and 30 June 2006 
which were outstanding at 1 July 2007 but resolved by 30 June 2008 

 
 By Disease Type 

 Total Asbestosis ARPD Carcinoma  Mesothelioma  

Number 
 

241 16 6 0 2 

Range 166 - 606 227 - 568 299 - 606 0 166 - 287 

Median 354 377 380 0           226.5 

Average 389.7 393.4 434 0 226.5 

Source:  Tribunal Registry 

 
Note 1 The total number includes claims filed between 1 July 2005 and 30 June 2006 which were outstanding at 1 

July 2007 and resolved by 30 June 2008.  Claims have been included only where a Statement of Particulars 
has been filed and served. 
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In relation to claims commenced between 1 July 2006 and 30 June 2007, which 
were outstanding at 1 July 2007 but resolved by 30 June 2008, the table shows 
the average time taken to resolve a claim from the time that the Statement of 
Particulars is served.  This includes claims which were resolved as part of the 
CRP and claims which were otherwise resolved.                                                      
 
Table 20 Calendar days taken to finalise a claim as part of the CRP from service of 

the Statement of Particulars for claims commenced between 1 July 2006 
and 30 June 2007 which were outstanding at 1 July 2007 but resolved by 
30 June 2008 

 
 By Disease Type 

 Total Asbestosis ARPD Carcinoma  Mesothelioma  

Number 
 

1171 52 22 4 39 

Range 10 – 565  83 - 565 87 - 460 101 - 392 10 - 439 

Median 192 226 193.5 188.5 125 

Average 207.3 241.6 207.6 217.5 160.4 

Source:  Tribunal Registry 

 
Note 1 The total number includes claims filed between 1 July 2006 and 30 June 2007 which were outstanding at 1 

July 2007 and resolved by 30 June 2008.  Claims have been included only where a Statement of Particulars 
has been filed and served. 

 
In relation to claims commenced between 1 July 2007 and 30 June 2008 which 
were resolved during that period, the table shows the average time taken to 
resolve a claim from the time that the Statement of Particulars is served. 
This includes claims which were resolved as part of the CRP and claims 
which were otherwise resolved.                                                      
 
Table 21 Calendar days taken to finalise a claim as part of the CRP from service of 

the Statement of Particulars for claims commenced between 1 July 2007 
and 30 June 2008 which resolved during that period 

 
 By Disease Type 

 Total Asbestosis ARPD Carcinoma  Mesothelioma  

Number 
 

561 10 5 0 41 

Range 28 - 235 129 - 235 102 - 215 0 28 - 211 

Median 109.5 181.5 192 0 88 

Average 120.5 187.6 171.4 0 98 

Source:  Tribunal Registry 

 
Note 1 The total number includes claims filed between 1 July 2007 and 30 June 2008 which were resolved during 

that period.  Claims have been included only where a Statement of Particulars has been filed and served. 
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4.3 Resolution of claims where there is no Statement of Particulars 

 
The following table is in relation to claims commenced between 1 July 2005 
and 30 June 2006 which were outstanding at 1 July 2007 but resolved by 30 
June 2008.  It shows the time taken to resolve matters without a Statement of 
Particulars having been filed and served.  This table includes claims which 
were resolved as part of the CRP.  
 
Table 22 Calendar days taken to finalise a claim from filing of the Statement of Claim 

in claims where a Statement of Particulars has not been served – Claims 
commenced between 1 July 2005 and 30 June 2006 which were 
outstanding at 1 July 2007 but resolved by 30 June 2008 

 

 By Disease Type 

 Total Asbestosis ARPD Carcinoma  Mesothelioma  

Number 
 

61 2 2 0 2 

Range 404 - 843 668 - 843 404 - 782 0 587 - 675 

Median 671.5 755.5 593 0 631 

Average 659.8 755.5 593 0 631 

Source:  Tribunal Registry 
 
Note 1 The table includes claims commenced between 1 July 2005 and 30 June 2006 which were outstanding at 1 

July 2007 and resolved by 30 June 2008. 

 
In relation to claims commenced between 1 July 2006 and 30 June 2007 which 
were outstanding at 1 July 2007 but resolved by 30 June 2008, the following 
table shows the time taken to resolve matters without a Statement of 
Particulars having been filed and served.  This includes claims which were 
resolved as part of the CRP and claims which were otherwise resolved.                                           
 
Table 23 Calendar days taken to finalise a claim from filing of the Statement of Claim 

in claims where a Statement of Particulars has not been served – Claims 
commenced between 1 July 2006 and 30 June 2007 which were 
outstanding at 1 July 2007 but resolved by 30 June 2008 

 

 By Disease Type 

 Total Asbestosis ARPD Carcinoma  Mesothelioma  

Number 
 

451 7 10 0 28 

Range 48 - 664 154 - 397 263 - 664 0 48 - 615 

Median 305 319 322.5 0 252 

Average 291.3 284 376.6 0 262.6 

Source:  Tribunal Registry 
 
 
Note 1 The table includes claims commenced between 1 July 2006 and 30 June 2007 which were outstanding at 1 

July 2007 and resolved by 30 June 2008. 
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In relation to claims commenced between 1 July 2007 and 30 June 2008 which 
were resolved during that period, the following table shows the time taken to 
resolve matters without a Statement of Particulars having been filed and 
served.  This includes claims which were resolved as part of the CRP and 
claims which were otherwise resolved.                                                      
  
Table 24 Calendar days taken to finalise a claim from filing of the Statement of Claim 

in claims where a Statement of Particulars has not been served – Claims 
commenced between 1 July 2007 and 30 June 2008 which resolved during 
that period 

 

 By Disease Type 

 Total Asbestosis ARPD Carcinoma  Mesothelioma  

Number 
 

351 0 2 2 31 

Range 10 - 251 0 85 - 251 69 - 158 10 - 314 

Median 98 0 168 113.5 98 

Average 121.8 0 168 113.5 119.4 

Source:  Tribunal Registry 
 
 
Note 1 The table includes claims commenced between 1 July 2007 and 30 June 2008 which were resolved during 

that period. 

 
5 Contributions assessment 
 
Between 1 July 2007 and 30 June 2008, there were 23 contributions 
assessments undertaken.  Three of these were conducted in relation to 
transitional claims, one was undertaken in respect of a claim lodged between 
1 July 2005 and 30 June 2006, 16 were undertaken in respect of claims lodged 
between 1 July 2006 and 30 June 2007 and the remaining three were 
undertaken in respect of claims lodged between 1 July 2007 and 30 June 2008.  
The Registry has advised that it is aware of only one challenge to a 
contributions assessment that has been filed with the Tribunal during the last 
financial year.  The matter is still pending.   
 
6 Mediation 
 
Of the 23 claims commenced between 1 July 2005 and 30 June 2006 which 
resolved by way of settlement while subject to the CRP between 1 July 2007 
and 30 June 2008, mediators were appointed in 17 claims.  It appears that nine 
of these claims were actually mediated. 
 
Of the 97 claims commenced between 1 July 2006 and 30 June 2007 which 
resolved by way of settlement while subject to the CRP between 1 July 2007 
and 30 June 2008, the data show that mediators were appointed in 79 claims.  
It appears that 41 of these claims were actually mediated. 
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Of the 61 claims commenced between 1 July 2007 and 30 June 2008 which 
resolved by way of settlement while subject to the CRP during that period, 
the data show that mediators were appointed in 47 claims.  It appears that 18 
of these claims were actually mediated. 
 
In relation to claims which resolved between 1 July 2007 and 30 June 2008, 67 
claims which were not successfully mediated while subject to the CRP were 
subsequently settled when the claim returned to the Tribunal.   
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7 Transitional claims commenced before 1 July 2005 
 
7.1  Outcome of transitional claims 
 
The following table shows details of the number of transitional claims “on 
hand” in the Tribunal as at 1 July 2007 and the outcome of those claims 
during the period between 1 July 2007 and 30 June 2008.  As was the case with 
Table 1, cross-claims are not included. 
 
Table 25 Outcome during the period 1 July 2007 to 30 June 2008 of pre 1 July 2005 

claims 
 

 Total 
Number 

By Disease Type 

  Non-malignant 
 

Carcinoma Mesothelioma 

Claims on hand at 
1 July 2007 

131 104 15 12 

Claims finalised1 – 
commenced pre 1 
July 2005 

 
46 

 
38 

 

 
4 

 
4 

Claims 
discontinued2    – 
commenced pre 1 
July 2005 

 
1 

 
1 

 
0 

 
0 

Claims pending as 
at 1 July 2008 – 
commenced pre 1 
July 2005 

 
84 

 
65 

 
11 

 
8 

Source:  Tribunal Claims Database 
 
Note 1 These include claims which are settled by way of judgment and those which are finalised by way 

of settlement. 
  
Note 2 This category includes claims which are discontinued, struck out or transferred to another 

jurisdiction.  In this instance, the claim was transferred to another jurisdiction (South Australia). 

 
7.2 Steps taken as part of the CRP on pre 1 July 2005 claims 
 
Between 1 July 2007 and 30 June 2008, 40 pre 1 July 2005 claims were recorded 
in the Registry’s database which tracks progress through the CRP.  From 
Table 25 above, there were 131 claims as at 1 July 2007 which potentially 
could have been subject to the CRP.  Of the 40 claims recorded by the 
Registry, current claims proposals were notified to the Registrar of the 
Tribunal in only nine claims.  Three of these were notified between 1 July 2006 
and 30 June 2007 and the remaining six were notified between 1 July 2007 and 
30 June 2008.  
 
The Form 3 Returns lodged by practitioners distinguish between the number 
of claims which are resolved by judgment and those which are resolved by 
settlement.   
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In relation to pre 1 July 2005 claims that resolved between 1 July 2007 and 30 
June 2008, the following table shows the number of claims which were 
resolved by judgment and those which were resolved by settlement.   
 
Table 26 Claims resolved by settlement or judgment where a Form 3 Return has 

been filed – Pre 1 July 2005 claims which resolved between 1 July 2007 
and 30 June 2008 

 
 Total 

Number 
By Disease Type 

  Asbestosis ARPD Carcinoma  Mesothelioma  

Claims resolved by 
settlement – commenced 
pre 1 July 2005 

41 19 13 4 5 

Claims resolved by 
judgment – commenced 
pre 1 July 2005 

1 1 0 0 0 

Total 421 20 13 4 5 

Source:  Form 3 Returns 

 
Note 1 This number is lower than the total number of claims which have been finalised as set out in Table 25 

because the Tribunal is still waiting for returns to be lodged in relation to four claims. 
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8 Legal and other claim costs  
 
8.1 Plaintiff legal and other claim costs - General 
 
In calculating the average amount for each category of cost, claims were 
included only where an amount has been identified in the Form 3 Return for 
solicitor-client costs.  This was because some returns had indicated that this 
amount still was to be advised or confirmed (for example, where the costs are 
still to be agreed or assessed). 
 
The following tables show average plaintiff costs for all claims which were 
finalised between 1 July 2007 and 30 June 2008, whether the claims were 
commenced between 1 July 2005 and 30 June 2006, or between 1 July 2006 and 
30 June 2007 or between 1 July 2007 and 30 June 2008.   
 
Table 27 Average plaintiff legal and other costs for claims commenced between 1 

July 2005 and 30 June 2008 which finalised between 1 July 2007 and 30 
June 2008 – Single defendant claims 

 
  By Disease Type 

 Overall Non-malignant Malignant 

Number 110 51 59 

Solicitor-Client Costs 29,779  23,999 34,775  

Barristers’ Fees 3,014 1,703 4,147 

Expert Reports 3,770 3,706 3,826 

Other Disbursements 2,708 2,117 3,219 

Total 39,271          31,525 45,967  

Source:  Form 3 Returns 
 
Table 28 Average plaintiff legal and other costs for claims commenced between 1 

July 2005 and 30 June 2008 which finalised between 1 July 2007 and 30 
June 2008 – Multiple defendant claims 

 

  By Disease Type 

 Overall Non-malignant Malignant 

Number 105 55 50 

Solicitor-Client Costs  30,950 28,425 33,728 

Barristers’ Fees 4,496 3,140 6,804 

Expert Reports 3,994                   3,741 4,272 

Other Disbursements 3,048 2,487 3,666 

Total 42,4891 37,7921 48,4711 

Source:  Form 3 Returns 
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Note 1 The total is different from the sum of the separate costs outlined above as the separate costs have been 
rounded to the nearest dollar.  The total was calculated by adding the separate costs before they were 
rounded up or down. 

 
 

Plaintiff costs for claims which were finalised between 1 July 2007 and 30 June 
2008 were also broken down by the year in which claims were commenced.  
The following tables show the average plaintiff costs for claims which 
commenced between 1 July 2005 and 30 June 2006 which were finalised 
between 1 July 2007 and 30 June 2008. 
 
Table 29 Average plaintiff legal and other costs for claims commenced between 1 

July 2005 and 30 June 2006 which finalised between 1 July 2007 and 30 
June 2008 – Single defendant claims 

 
  By Disease Type 

 Overall Non-malignant Malignant 

Number 8 7 1 

Solicitor-Client Costs 26,507 21,336 62,700 

Barristers’ Fees 2,310 1,426 8,498 

Expert Reports 4,576 4,285 6,609 

Other Disbursements 2,885 2,071 
 

8,583 

Total 36,2771 29,1191 86,390 

Source:  Form 3 Returns 
 
Note 1 The total is different from the sum of the separate costs outlined above as the separate costs have been 

rounded to the nearest dollar.  The total was calculated by adding the separate costs before they were 
rounded up or down. 

 
Table 30 Average plaintiff legal and other costs for claims commenced between 1 

July 2005 and 30 June 2006 which finalised between 1 July 2007 and 30 
June 2008 – Multiple defendant claims 

 
  By Disease Type 

 Overall Non-malignant Malignant 

Number 17 13 4 

Solicitor-Client Costs  30,008 28,862 33,731 

Barristers’ Fees 5,618 4,677 8,677 

Expert Reports 5,839 6,701 3,038 

Other Disbursements 3,969 3,893 4,213 

Total         45,4331     44,133 49,659 

Source:  Form 3 Returns 
 
Note 1 The total is different from the sum of the separate costs outlined above as the separate costs have been 

rounded to the nearest dollar.  The total was calculated by adding the separate costs before they were 
rounded up or down. 
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The following tables show the average plaintiff costs for claims which 
commenced between 1 July 2006 and 30 June 2007 which were finalised 
between 1 July 2007 and 30 June 2008. 
 
Table 31 Average plaintiff legal and other costs for claims commenced between 1 

July 2006 and 30 June 2007 which finalised between 1 July 2007 and 30 
June 2008 – Single defendant claims 

 
  By Disease Type 

 Overall Non-malignant Malignant 

Number 68 41 27 

Solicitor-Client Costs 27,994  24,347 33,532  

Barristers’ Fees 2,498 1,710 3,694 

Expert Reports 4019 3,656 4,572 

Other Disbursements 2,388 2,107 2,816 

Total                36,899  31,820 44,612 1 

Source:  Form 3 Returns 
 
Note 1 The total is different from the sum of the separate costs outlined above as the separate costs have been 

rounded to the nearest dollar.  The total was calculated by adding the separate costs before they were 
rounded up or down. 

 
Table 32 Average plaintiff legal and other costs for claims commenced between 1 

July 2006 and 30 June 2007 which finalised between 1 July 2007 and 30 
June 2008 – Multiple defendant claims 

 
  By Disease Type 

 Overall Non-malignant Malignant 

Number 66 37 29 

Solicitor-Client Costs  30,227 28,095 32,947 

Barristers’ Fees 2,982 1,519 4,848 

Expert Reports 3,363 2,981 3,851 

Other Disbursements 2,684 2,119 3,405 

Total 39,256 34,714 45,051 

Source:  Form 3 Returns 
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The following tables show the average plaintiff costs for claims which 
commenced between 1 July 2007 and 30 June 2008 which were finalised 
during that period. 
 
Table 33 Average plaintiff legal and other costs for claims commenced between 1 

July 2007 and 30 June 2008 which finalised during that period – Single 
defendant claims 

 
  By Disease Type 

 Overall Non-malignant Malignant 

Number 34 3 31 

Solicitor-Client Costs 34,119 25,457 34,958 

Barristers’ Fees 4,213 2,255 4,402 

Expert Reports 3,082 3,041 3,086 

Other Disbursements 3,305 2,360 3,397 

Total                   44,719  33,113 45,843 

Source:  Form 3 Returns 
 
Table 34 Average plaintiff legal and other costs for claims commenced between 1 

July 2007 and 30 June 2008 which finalised during that period – Multiple 
defendant claims 

 
  By Disease Type 

 Overall Non-malignant Malignant 

Number 22 5 17 

Solicitor-Client Costs  33,848 29,730 35,060 

Barristers’ Fees 8,171 2,976 9,699 

Expert Reports 4,462 1,672 5,282 

Other Disbursements 3,429 1,547 3,983 

Total 49,9111 35,925 54,024 

Source:  Form 3 Returns 
 
Note 1 The total is different from the sum of the separate costs outlined above as the separate costs have been 

rounded to the nearest dollar.  The total was calculated by adding the separate costs before they were 
rounded up or down. 
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8.2 Plaintiff legal and other claim costs – Transitional claims 
 
The following tables show the average plaintiff costs for pre 1 July 2005 claims 
which were finalised between 1 July 2007 and 30 June 2008. 
   
Table 35 Average plaintiff legal and other costs for claims commenced prior to 1 July 

2005 which finalised between 1 July 2007 and 30 June 2008 – Single 
defendant claims 

 
  By Disease Type 

 Overall Asbestosis ARPD Malignant  

Number 8 4 3 1 

Solicitor-Client Costs 33,286 27,078 36,157 49,500 

Barristers’ Fees 6,231 701 15,680 0 

Expert Reports 8,477 7,463 8,644 12,032 

Other Disbursements 5,586 3,132 9,635 3,255 

Total            53,5791             38,3751             70,116             64,787 

Source:  Form 3 Returns 
 
Note 1 The total is different from the sum of the separate costs outlined above as the separate costs have been 

rounded to the nearest dollar.  The total was calculated by adding the separate costs before they were 
rounded up or down. 

 
Table 36 Average plaintiff legal and other costs for claims commenced prior to 1 July 

2005 which finalised between 1 July 2007 and 30 June 2008 – Multiple 
defendant claims 

 
  By Disease Type 

 Overall Asbestosis ARPD Malignant 

Number 26 14 8 4 

Solicitor-Client Costs  28,646 26,605 30,664 31,755 

Barristers’ Fees 2,240 2,111 3,121 930 

Expert Reports 7,584 8,697 6,981 4,895 

Other Disbursements 2,600 2,196 3,028 3,155 

Total 41,070 39,609 43,794 40,7371 

Source:  Form 3 Returns 
 
 
Note 1 The total is different from the sum of the separate costs outlined above as the separate costs have been 

rounded to the nearest dollar.  The total was calculated by adding the separate costs before they were 
rounded up or down. 
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8.3 Plaintiff legal and other claim costs – Mesothelioma claims 
 
The following table consolidates information concerning mesothelioma claims 
which were finalised between 1 July 2007 and 30 June 2008.  It is not possible 
to present the information regarding plaintiff costs in single defendant claims 
for those claims which were commenced between 1 July 2005 and 30 June 
2006 and claims commenced pre 1 July 2005 as the very small sample size in 
respect of these claims would raise privacy concerns. 
 
Table 37 Average plaintiff legal and other costs - Mesothelioma claims which 

finalised between 1 July 2007 and 30 June 2008 
 

                                        By Disease Type 

 Claims commenced between 
1 July 2007 and 30 June 

2008 

Claims commenced between 1 
July 2006 and 30 June 2007 

Claims 
commenced 

between 1 July 
2005 and 30 
June 2006 

Claims 
commenced 

pre 1 July 2005 

 Meso 
 (Single Def) 

 

Meso  
(Multi Def) 

 

Meso 
 (Single Def) 

 

Meso  
(Multi Def) 

 

Meso  
(Multi Def) 

 

Meso 
(Multi Def) 

 

Solicitor-
Client Costs  

34,958 35,060 33,088  32,716 33,731 35,552 

Barristers’ 
Fees 

4,402 9,699 3,391 4,927 8,677 0 

Expert 
Reports 

3,086 5,282 4,163 3,653 3,038 2,909 

Other 
Disbursement

s 

3,397 3,983 2,609 3,400 4,213 2,521 

Total 45,843 54,024 43,251  44,696 49,659 40,982 

Source:  Form 3 Returns 
 
8.4 Defendant legal and other claim costs - General 

 
The following tables show average defendant’s costs for all claims which were 
finalised between 1 July 2007 and 30 June 2008, whether the claims were 
commenced between 1 July 2005 and 30 June 2006, or 1 July 2006 and 30 June 
2007 or 1 July 2007 and 30 June 2008.   
 
They include information concerning the average solicitor-client costs, 
barristers' fees, cost of expert reports and cost of disbursements for 
defendants on a per claim basis.  The average amounts specified in Table 39 
(multiple defendant claims) are the average costs for each defendant to a 
claim.  This includes claims where more than one defendant has been named 
in the Statement of Claim by the plaintiff, as well as defendants who were 
joined (either as a party to the plaintiff’s claim or by a defendant commencing 
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a cross-claim against one or more other defendants).  Claims were not 
included unless there had been full reporting by all defendants that were a 
party to the claim.   
 
Table 38 Average defendant legal and other costs for claims commenced between 1 

July 2005 and 30 June 2008 which finalised between 1 July 2007 and 30 
June 2008 – Single defendant claims 

 

  By Disease Type 

 Overall Non-malignant Malignant 

Number 84 41 43 

Solicitor-Client Costs 15,072 16,105 14,087 

Barristers’ Fees 1,456 783 2,098 

Expert Reports 1,866 2,102 1,640 

Other Disbursements 1,610 1,763 1,465 

Total 20,0051 20,7541 19,2911 

Source:  Form 3 Returns 
 
 
Note 1 The total is different from the sum of the separate costs outlined above as the separate costs have been 

rounded to the nearest dollar.  The total was calculated by adding the separate costs before they were 
rounded up or down. 

 
Table 39 Average defendant legal and other costs for claims commenced between 1 

July 2005 and 30 June 2008 which finalised between 1 July 2007 and 30 
June 2008 – Multiple defendant claims 

 
  By Disease Type 

 Overall Asbestosis ARPD Carcinoma  Mesothelioma  

Number 47 24 4 0 19 

Solicitor-Client Costs  11,406 9,866 13,363 0 13,582 

Barristers’ Fees 605 278 0 0 1,312 

Expert Reports 882 975 1,186 0 650 

Other Disbursements 801 577 1,224 0 1,083 

Total 
 

13,694 11,696 15,773 0 16,6281 

Source:  Form 3 Returns 
 
Note 1 The total is different from the sum of the separate costs outlined above as the separate costs have been 

rounded to the nearest dollar.  The total was calculated by adding the separate costs before they were 
rounded up or down. 

 

Defendant’s costs for claims which were finalised between 1 July 2007 and 30 
June 2008 have also been broken down by the year in which claims were 
commenced.  The following tables show the average defendant’s costs for 
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claims which commenced between 1 July 2005 and 30 June 2006 which were 
finalised between 1 July 2007 and 30 June 2008. 
 
Table 40 Average defendant legal and other costs for claims commenced between 1 

July 2005 and 30 June 2006 which finalised between 1 July 2007 and 30 
June 2008 – Single defendant claims 

 
  By Disease Type 

 Overall Non-malignant Malignant 

Number 7 6 1 

Solicitor-Client Costs 22,272 18,319 45,989 

Barristers’ Fees 2,762 1,128 12,568 

Expert Reports 3,313 3,590 1,650 

Other Disbursements 2,382 2,155 3,743 

Total 30,7281 25,1911 63,950 

Source:  Form 3 Returns 
 
Note 1 The total is different from the sum of the separate costs outlined above as the separate costs have been 

rounded to the nearest dollar.  The total was calculated by adding the separate costs before they were 
rounded up or down. 

 
Table 41 Average defendant legal and other costs for claims commenced between 1 

July 2005 and 30 June 2006 which finalised between 1 July 2007 and 30 
June 2008 – Multiple defendant claims 

 
  By Disease Type 

 Overall Asbestosis ARPD Carcinoma  Mesothelioma  

Number 10 7 1 0 2 

Solicitor-Client Costs  8,047 7,468 12,013 0 7,437 

Barristers’ Fees 244 207 0 0 704 

Expert Reports 871 1,038 733 0 44 

Other Disbursements 620 546 781 0 886 

Total 
 

9,782 9,259 13,527 0 9,071 

Source:  Form 3 Returns 

 
 
 
 
 
 
 



 33

The following tables show the average defendant’s costs for claims which 
commenced between 1 July 2006 and 30 June 2007 and were finalised between 
1 July 2007 and 30 June 2008.   
 
Table 42 Average defendant legal and other costs for claims commenced between 1 

July 2006 and 30 June 2007 which finalised between 1 July 2007 and 30 
June 2008 – Single defendant claims 

 
  By Disease Type 

 Overall Non-malignant Malignant 

Number 54 32 22 

Solicitor-Client Costs 15,600 16,128 14,832 

Barristers’ Fees 1,167 749 1,775 

Expert Reports 1,803 1,842 1,746 

Other Disbursements 1,646 1,738 1,513 

Total 20,216 20,457 19,866 

Source:  Form 3 Returns 
 
Table 43 Average defendant legal and other costs for claims commenced between 1 

July 2006 and 30 June 2007 which finalised between 1 July 2007 and 30 
June 2008 – Multiple defendant claims 

 
  By Disease Type 

 Overall Asbestosis ARPD Carcinoma  Mesothelioma  

Number 32 16 3 0 13 

Solicitor-Client Costs  11,724 11,404 14,488 0 11,688 

Barristers’ Fees 587 332 0 0 1,064 

Expert Reports 906 935 1,563 0 744 

Other Disbursements 855 620 1,594 0 1,063 

Total 
 

14,0731 13,2921 17,645 0 14,5601 

Source:  Form 3 Returns 
 
Note 1 The total is different from the sum of the separate costs outlined above as the separate costs have been 

rounded to the nearest dollar.  The total was calculated by adding the separate costs before they were 
rounded up or down. 
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The following tables show the average defendant’s costs for claims which 
commenced between 1 July 2007 and 30 June 2008 and were finalised during 
that period.   
 
Table 44 Average defendant legal and other costs for claims commenced between 1 

July 2007 and 30 June 2008 which finalised during that period – Single 
defendant claims 

 
  By Disease Type 

 Overall Non-malignant Malignant 

Number 23 3 20 

Solicitor-Client Costs 11,642 11,433 11,673 

Barristers’ Fees 1,738 458 1,930 

Expert Reports 1,574 1,905 1,524 

Other Disbursements 1,292 1,249 1,298 

Total 16,2451 15,0441 16,4261 

Source:  Form 3 Returns 
 
Note 1 The total is different from the sum of the separate costs outlined above as the separate costs have been 

rounded to the nearest dollar.  The total was calculated by adding the separate costs before they were 
rounded up or down. 

 
Table 45 Average defendant legal and other costs for claims commenced between 1 

July 2007 and 30 June 2008 which finalised during that period – Multiple 
defendant claims 

 

  By Disease Type 

 Overall Asbestosis ARPD Carcinoma  Mesothelioma  

Number 5 1 0 0 4 

Solicitor-Client Costs  21,733 7,728 0 0 25,235 

Barristers’ Fees 2,173 0 0 0 2,716  

Expert Reports 714 1,000 0 0 643 

Other Disbursements 1,031 0 0 0 1,288 

Total 
 

25,6501 8,728 0 0 29,8811 

Source:  Form 3 Returns 
 
Note 1 The total is different from the sum of the separate costs outlined above as the separate costs have been 

rounded to the nearest dollar.  The total was calculated by adding the separate costs before they were 
rounded up or down. 
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9 Compensation recovered 
 
9.1    Compensation recovered - General 
 
The Form 3 Returns include information concerning the amount of 
compensation either awarded by the Tribunal or agreed between the parties. 
 
The average amount of compensation which was recovered in claims was also 
broken down by whether or not costs were included in the amount of 
compensation which was awarded by the Tribunal or agreed between the 
parties. 
 
The following table shows the average amount of compensation which was 
recovered in claims which were resolved between 1 July 2007 and 30 June 
2008.  It includes claims which were commenced between 1 July 2005 and 30 
June 2008.   
 
Table 46 Average amount of compensation recovered for claims which resolved 

between 1 July 2007 and 30 June 2008 – Claims commenced between 1 
July 2005 and 30 June 2008  

 
  By Disease Type 

 Non-malignant Malignant 

Average compensation 
recovered by settlement 
(including costs) – 
commenced between 1 
July 2005 and 30 June 
2008 

142,602  402,950  

Average compensation 
recovered by settlement 
(not including costs) – 
claims commenced 
between 1 July 2005 and 
30 June 2008 

227,000 
 
 
 

313,750 

Source:  Form 3 Returns 
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The average amount of compensation which was recovered in claims which 
were resolved between 1 July 2007 and 30 June 2008 has also been broken 
down by the year in which claims were commenced.  The following table 
shows this information for claims which were commenced between 1 July 
2005 and 30 June 2006.  
 
Table 47 Average amount of compensation recovered for claims which resolved 

between 1 July 2007 and 30 June 2008 – Claims commenced between 1 
July 2005 and 30 June 2006  

 
  By Disease Type 

 Asbestosis ARPD Carcinoma Mesothelioma 

Average compensation 
recovered by settlement 
(including costs) – 
commenced between 1 
July 2005 and 30 June 
2006 

166,524  188,333  - 322,000  

Average compensation 
recovered by settlement 
(not including costs) – 
claims commenced 
between 1 July 2005 and 
30 June 2006 

- - - - 

Source:  Form 3 Returns 

 
The following table shows the average amount of compensation recovered in 
claims which were commenced between 1 July 2006 and 30 June 2007 which 
were resolved between 1 July 2007 and 30 June 2008.   
 
Table 48 Average amount of compensation recovered for claims which resolved 

between 1 July 2007 and 30 June 2008 – Claims commenced between 1 
July 2006 and 30 June 2007  

 
  By Disease Type 

 Non-malignant Malignant 

Average compensation 
recovered by settlement 
(including costs) – 
commenced between 1 
July 2006 and 30 June 
2007 

142,797 394,300 

Average compensation 
recovered by settlement 
(not including costs) – 
claims commenced 
between 1 July 2006 and 
30 June 2007 

113,500 313,750 

Source:  Form 3 Returns 
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The following table shows the average amount of compensation recovered in 
claims which were commenced between 1 July 2007 and 30 June 2008 which 
were resolved during that period.   
 
Table 49 Average amount of compensation recovered for claims which resolved 

between 1 July 2007 and 30 June 2008 – Claims commenced during that 
period  

 
  By Disease Type 

 Asbestosis ARPD Malignant 

Average compensation 
recovered by settlement 
(including costs) – 
commenced between 1 
July 2007 and 30 June 
2008 

144,375 138,750 421,500 

Average compensation 
recovered by settlement 
(not including costs) – 
claims commenced 
between 1 July 2007 and 
30 June 2008 

- - 525,000 

Source:  Form 3 Returns 
 
The average amount of compensation recovered has also been calculated for 
claims which were commenced before 1 July 2005.  The following table shows 
this information for those claims which were resolved between 1 July 2007 
and 30 June 2008.   
 
Table 50 Average amount of compensation recovered for claims which resolved 

between 1 July 2007 and 30 June 2008 – Claims commenced before 1 July 
2005  

 
  By Disease Type 

 Asbestosis ARPD Malignant 

Average compensation 
recovered by settlement 
(including costs) –
commenced before 1 July 
2005  

160,108 142,091 300,000 

Average compensation 
recovered by settlement 
(not including costs) – 
claims commenced before 
1 July 2005 

- - - 

Source:  Form 3 Returns 
 
9.2    Compensation recovered – After deducting legal and other costs 

 
Tables 27 to 37 show average plaintiff legal and other costs.  The information 
in those tables was calculated using those claims where information was 
provided as part of the Form 3 Returns concerning costs.  Claims were 
necessarily excluded from the samples used to make those calculations (even 
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though the settlement amount was known) where there was no information 
as to legal costs, either because it was not reported or it still was to be agreed 
or assessed.   
 
The following table shows the average amount of compensation recovered by 
plaintiffs, after deducting legal and other costs, for claims which were 
resolved between 1 July 2007 and 30 June 2008.  It includes claims which were 
commenced between 1 July 2005 and 30 June 2008.  To enable the average 
amounts being received by plaintiffs, after legal and other costs are deducted, 
to be calculated, the “Average amount of compensation recovered” in the 
following table was calculated using the same data sets which were used for 
Tables 27 and 28.  It includes amounts recovered by settlement or judgment. 
 
Table 51 Average amount of compensation recovered after deducting legal and other 

costs incurred by plaintiffs – Claims commenced between 1 July 2005 and 
30 June 2008 which resolved between 1 July 2007 and 30 June 2008 

 

   

 Average amount 
recovered (including 

plaintiff legal and other 
costs) 

Average plaintiff legal and 
other costs 

Average net amount 
recovered by plaintiff 

Single Defendant – 
Malignant 

383,311  45,967   337,344  
 

Single Defendant – Non- 
malignant 

147,917 31,525 116,392 
 

Multiple Defendant - 
Malignant 

434,772 48,471 386,301 
 

Multiple Defendant – Non - 
malignant 

134,994 37,792 97,202 

Source:  Form 3 Returns 

 
The average amount of compensation recovered by plaintiffs, after deducting 
legal and other costs, for claims which were resolved between 1 July 2007 and 
30 June 2008 has also been broken down by the year in which claims were 
commenced.   
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The following table shows this information for claims which were 
commenced between 1 July 2005 and 30 June 2006.  The amount of 
compensation recovered by plaintiffs, after deducting legal and other costs, 
has been calculated on the same basis as above.   
 
Table 52 Average amount of compensation recovered after deducting legal and other 

costs incurred by plaintiffs – Claims commenced between 1 July 2005 and 
30 June 2006 which resolved between 1 July 2007 and 30 June 2008 

 

   

 Average amount 
recovered (including 

plaintiff legal and other 
costs) 

Average plaintiff legal and 
other costs 

Average net amount 
recovered by plaintiff 

Single Defendant – 
Malignant 

300,000 86,390 213,610 
 

Single Defendant – Non- 
malignant 

131,071 29,119 101,952 
 

Multiple Defendant - 
Malignant 

327,500 49,659 277,841 
 

Multiple Defendant – Non - 
malignant 

148,330 44,133 104,197 

Source:  Form 3 Returns 

 
The following table shows the average amount of compensation recovered by 
plaintiffs, after deducting legal and other costs, for claims which were 
resolved between 1 July 2007 and 30 June 2008 which were commenced 
between 1 July 2006 and 30 June 2008.  
 
Table 53 Average amount of compensation recovered after deducting legal and other 

costs incurred by plaintiffs – Claims commenced between 1 July 2006 and 
30 June 2007 which resolved between 1 July 2007 and 30 June 2008 

 

   

 Average amount 
recovered (including 

plaintiff legal and other 
costs) 

Average plaintiff legal and 
other costs 

Average net amount 
recovered by plaintiff 

Single Defendant – 
Malignant 

356,567 44,612  311,955  
 

Single Defendant – Non- 
malignant 

151,982 31,820 120,162 
 

Multiple Defendant - 
Malignant 

444,885 45,051 399,834 
 

Multiple Defendant – Non - 
malignant 

128,441 34,714 93,727 

Source:  Form 3 Returns 

 
The following table shows the average amount of compensation recovered by 
plaintiffs, after deducting legal and other costs, for claims which were 
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resolved between 1 July 2007 and 30 June 2008 which were commenced 
during that period.  
 
Table 54 Average amount of compensation recovered after deducting legal and other 

costs incurred by plaintiffs – Claims commenced between 1 July 2007 and 
30 June 2008 which resolved during that period 

 
 

   

 Average amount 
recovered (including 

plaintiff legal and other 
costs) 

Average plaintiff legal and 
other costs 

Average net amount 
recovered by plaintiff 

Single Defendant – 
Malignant 

409,290 45,843 363,447  
 

Single Defendant – Non- 
malignant 

131,667 33,113 98,554 
 

Multiple Defendant - 
Malignant 

445,156 54,024 391,132 
 

Multiple Defendant – Non - 
malignant 

147,500 35,925 111,575 

Source:  Form 3 Returns 

 
The average amount of compensation recovered by plaintiffs, after deducting 
legal and other costs, for claims which were resolved between 1 July 2007 and 
30 June 2008 has also been calculated for claims which were commenced 
before 1 July 2005.   
 
Table 55 Average amount of compensation recovered after deducting legal and other 

costs incurred by plaintiffs – Claims commenced before 1 July 2005 which 
resolved between 1 July 2007 and 30 June 2008 

 

 
 

 

 Average amount 
recovered (including 

plaintiff legal and other 
costs) 

Average plaintiff legal and 
other costs 

Average net amount 
recovered by plaintiff 

Single Defendant – 
Asbestosis 

147,611 38,375 109,236 
 

Single Defendant – ARPD 197,667 70,116 127,551 

Single Defendant – 
Malignant 

470,000 64,787 405,213 
 

Multiple Defendant – 
Asbestosis 

163,679 39,609 124,070 
 

Multiple Defendant – ARPD 121,250 43,794 77,456 
 

Multiple Defendant – 
Malignant 

257,500 40,737 216,763 

Source:  Form 3 Returns 



APPENDIX B 

TIMETABLE FOR CLAIMS RESOLUTION PROCESS 

 LAST BUSINESS DAY FOR STEP TO OCCUR 
(WEEKS IN WHICH STEP SHOULD BE OCCURRING) 

 MALIGNANT CLAIMS NON-MALIGNANT CLAIMS 

STEP IN CLAIMS RESOLUTION PROCESS SINGLE 
DEFENDANT 

MULTIPLE 
DEFENDANTS 

SINGLE 
DEFENDANT 

MULTIPLE 
DEFENDANTS 

Plaintiff serves statement of claim and statement of particulars on 
original defendant(s) 

0 0 0 0 

Original defendant(s) cross-claim against any additional 
defendants  

N/A 10 
(Weeks 1-2) 

N/A 30 
(Weeks 1-6) 

Defendants and cross-defendant(s) notify plaintiff if clinical 
examination required 

10 
(Weeks 1-2) 

20 
(Weeks 1-4) 

30 
(Weeks 1-6) 

50 
(Weeks 1-10) 

Original defendant(s) file and serve reply 20 
(Weeks 1-4) 

20 
(Weeks 1-4) 

30 
(Weeks 1-6) 

30 
(Weeks 1-6) 

Clinical examination(s) of plaintiff, if required 20 
(Weeks 3-4) 

30 
(Weeks 5-6) 

40 
(Weeks 7-8) 

60 
(Weeks 11-12) 

Cross-defendant(s) file and serve reply N/A 30 
(Weeks 3-6) 

N/A 60 
(Weeks 7-12) 

Defendant(s) and cross-defendant(s) agree on contribution and 
Single Claims Manager 

N/A 
 

35 
(Week 7) 

N/A 70 
(Weeks 13-14) 

Registrar refers contribution to Contributions Assessor or 
determines Single Claims Manager, if required 

N/A 35/36 
(End Week 7, start 
Week 8) 

N/A 70/71 
(End Week 14, start 
Week 15) 

Assessor determines contribution and Single Claims Manager, if 
required 

N/A 40 
(Week 8) 

N/A 80 
(Weeks 15-16) 

Preparation for mediation/possibility of early settlement 30 
(Weeks 5-6) 

50 
(Weeks 9-10) 

60 
(Weeks 9-12) 

100 
(Weeks 17-20) 

Parties or Registrar refer claim to mediation, if not settled 30/31 
(End Week 6, start 
Week 7) 

50/51 
(End Week 10, start 
Week 11) 

60/61 
(End Week 12, start 
Week 13) 

100/101 
(End Week 20, start 
Week 21) 

Mediation must be completed 45 
(Weeks 7-9) 

60 
(Weeks 11-12) 

90 
(Weeks 13-18) 

120 
(Weeks 21-24) 
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I, Robert John Debus MP, the Attorney General, in pursuance of clause 49 of the
Dust Diseases Tribunal Regulation 2007, make the following Order.
Dated, this nineteenth day of March 2007.

BOB DEBUS, M.P.,
Attorney General

Explanatory note
The object of this Order is to determine the standard presumptions as to apportionment that
are referred to in clause 49 of the Dust Diseases Tribunal Regulation 2007. Those
presumptions are the presumptions on the basis of which a Contributions Assessor is to make
a determination of apportionment of liability between defendants for the purposes of the
claims resolution process for asbestos-related claims under Part 4 of that Regulation.
This Order is made under clause 49 of the Dust Diseases Tribunal Regulation 2007.
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Dust Diseases Tribunal (Standard Presumptions—Apportionment) Order 
2007Clause 1

Dust Diseases Tribunal (Standard Presumptions—
Apportionment) Order 2007
under the

Dust Diseases Tribunal Regulation 2007

2007 No 142

1 Name of Order
This Order is the Dust Diseases Tribunal (Standard Presumptions—
Apportionment) Order 2007.

2 Commencement
This Order commences on the date it is published in the Gazette.

3 Adoption of standard presumptions on apportionment
The presumptions set out in Schedule 1 are the standard presumptions
as to apportionment for the purposes of clause 49 of the Dust Diseases
Tribunal Regulation 2007.

4 Repeal of Dust Diseases Tribunal (Standard Presumptions—
Apportionment) Order 2005

The Dust Diseases Tribunal (Standard Presumptions—Apportionment)
Order 2005 is repealed.
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Standard apportionment—process and presumptions Schedule 1

2007 No 142
Schedule 1 Standard apportionment—process and 
presumptions

(Clause 3)

1 Introduction
(1) On Tuesday 8 March 2005, the NSW Government Report of the Review

of Legal and Administrative Costs in Dust Diseases Compensation
Claims (the Review) was released.

(2) The Review found that early settlement of claims ought be encouraged
with the result that fewer cases would need to be determined before the
Dust Diseases Tribunal (DDT).

(3) It also found upon a review of the files of the DDT that in nearly half of
those cases (48 percent) there were two or more defendants. It found,
unsurprisingly, that disputes as to contribution between defendants
contributed significantly to legal costs. It found that a new claims
resolution process was necessary to encourage defendants to resolve
their disputes quickly and commercially without delaying the resolution
of a claimant’s claim.

(4) The Review identified a reform process which had as one of its key
steps the following:

Defendants will seek to agree on apportionment of
liability. If they cannot agree, an independent third party
will determine the apportionment using standard
presumptions. The determination can be challenged, but
only after the claimant’s case is settled or determined.

2 Legal basis for and approach to apportionment
(1) Apportionment between joint tortfeasors is governed by the provisions

of section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.
That section is in the following terms:

5 Proceedings against and contribution between joint and 
several tortfeasors
(1) Where damage is suffered by any person as a result of a

tort (whether a crime or not):
…
(c) any tort-feasor liable in respect of that damage may

recover contribution from any other tort-feasor who
is, or would if sued have been, liable in respect of
the same damage, whether as a joint tort-feasor or
otherwise, so, however, that no person shall be
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2007 No 142
entitled to recover contribution under this section
from any person entitled to be indemnified by that
person in respect of the liability in respect of which
the contribution is sought.

(2) In any proceedings for contribution under this section the
amount of the contribution recoverable from any person
shall be such as may be found by the court to be just and
equitable having regard to the extent of that person’s
responsibility for the damage; and the court shall have
power to exempt any person from liability to make
contribution, or to direct that the contribution to be
recovered from any person shall amount to a complete
indemnity.

(2) The phrase “responsibility for the damage” in section 5 (2) requires a
comparison of the relative culpability of each tortfeasor in causing the
damage1. Alternatively put, the Court in making an apportionment is
engaged in a consideration of the relative blameworthiness and causal
potency of the negligence of each party. These contribution provisions
have become notorious for the conceptual and practical difficulties they
engender2. In practical terms, in most cases a broad-brush approach is
undertaken3. The aim is to arrive at an apportionment which is “… just
and equitable …”.
Note. 

1 See Clarke JA in Macquarie Pathology Service Pty Ltd v Sullivan (Court
of Appeal, Nos 40313/94 and 40289/94, 28 March 1995, unreported).

2 See McHugh J in Amaca Pty Ltd v State of New South Wales [2003]
HCA 44 (7 August 2003) para 17.

3 See Curtis J in Bitupave Ltd v NSW Associated Blue Metal Quarries Pty
Ltd (In Liquidation) & Anor [1996] NSWDDT 7 (1 November 1996);
(1996) 13 NSWCCR 634.

3 Factual considerations
(1) There are a multitude of factual matters which will impact upon

apportionment in each case. They will vary from case to case and they
will vary over time. These factors may include, but are not limited to the
following:
(a) the type of disease suffered by the claimant: whether it is a

divisible or an indivisible disease,
(b) the length and/or intensity of the exposure of the claimant to

asbestos,
(c) the type of asbestos to which the claimant was exposed,
(d) the lag time between exposure and diagnosis of the disease,
(e) the year and decade in which the exposure occurred,
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subclause (1), the Contributions Assessor is to adjust the standard
presumptions to reflect the changing apportionments in different index
periods, unless one of the periods is immaterial17.
Note. 
16 An example of one method of such an apportionment is to be found in

Bitupave Ltd v NSW Associated Blue Metal Quarries Pty Ltd (In
Liquidation) & Anor [1996] NSWDDT 7 (1 November 1996); (1996) 13
NSWCCR 634.

17 See note 15.
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