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Introduction 
20.1 This chapter is concerned with the problems that are likely to be experienced by 

adolescents and young persons while in statutory care, and when leaving care.  
For the purposes of this chapter ‘adolescents’ are taken to be children within the 
age group of 12–15 years, and ‘young persons’ are those who are aged 16 
years or above and under the age of 18 years.1  Collectively the two groups are 
referred in this chapter to as ‘young people.’ 

20.2 Some young people will have had multiple placements in statutory OOHC or in 
supported care before reaching the age of 12 years.  They are particularly likely 
to experience breakdown in their placements during their teenage years, this 
being a period of intense and rapid development, and they are likely to face 
substantial challenges in making the transition to independent living.  Often the 
experience of transition will be one of inadequate accommodation, emotional 
vulnerability, difficulty in securing employment, early parenthood, 
homelessness, substance abuse, mental health problems, lack of support, 
relationship difficulties and poverty.  Save where they have had the benefit of 
high quality and enduring foster care, most will have limited education and 
vocational training as well as unaddressed physical, mental and dental health 
problems.2  Homelessness and involvement with Juvenile Justice, both while in 
care and after leaving care, will not be unusual.3  Reluctance to accept 
guidance and counselling will be common. 

20.3 The lower priority given to young people has been recognised by the NSW 
Ombudsman who noted the observations of the National Youth Commission in 
its report on Youth Homelessness: 

In every hearing, the systems of care and protection in the 
different jurisdictions were reported as being under-resourced 
and under-staffed.  This resulted in priority allocations that 
focus on younger children, creating major issues of access for 
older youth.4 

…  

Despite positive work in many areas, there remain many 
indicators that care and protection systems are both under-
resourced and suffering an acute workforce crisis.  Early 
intervention and prevention in child protection, while laudable, is 

                                                 
1 Children and Young Persons (Care and Protection) Act 1998 s.3. 
2 J Cashmore and M Paxman, “Longitudinal Study of Wards Leaving Care: four to five years on,” Social Policy 
Research Centre, University of New South Wales, January 2007; C Smyth and T Eardley, “Out-of-Home Care 
for Children in Australia,” Social Policy Research Centre, University of New South Wales, February 2008, p.4. 
3 C Smyth and T Eardley, “Out of home care for children in Australia: A review of literature and policy. Final 
Report,” Social Policy Research Centre, University of New South Wales, February 2008, p.7. 
4 A Report of the National Youth Commission Inquiry into Youth Homelessness, Australia’s Homeless Youth, 
2008, p.125. 
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being prioritised at the expense of support for older children 
who are being regarded as ‘less vulnerable’.  In another 
practical sense, they are often seen as too difficult to deal with 
and manage and a drain on limited resources.  As a result of 
what can only be described as system neglect, these children 
and young people are experiencing homelessness and reliance 
on the SAAP system for support.  This is despite legislation that 
is meant to give responsibility to the state and territory child 
protection authorities for young people under the school leaving 
age.5 

20.4 The priority which DoCS gives in responding to younger children at risk of harm, 
and the eligibility criteria for services under the Brighter Futures program,6 have 
meant that less attention has been given to young people. 

20.5 In this chapter, the inadequacies of the current system so far as it impacts upon 
young people are identified, and recommendations for reform are developed.  In 
order to place that analysis into perspective, it is helpful to note the following 
statistical profile. 

What the data tell us about young people 
20.6 Reports, involving adolescents (12-15 year olds) comprised 24.2 per cent of all 

reports to DoCS in 2007/08 (preliminary) which is slightly higher than in 
2001/02, when such reports accounted for 23.3 per cent of all reports. 

20.7 Reports involving young persons (16-17 years old) comprised 4.2 per cent of all 
reports to DoCS in 2007/08, which, like reports involving adolescents, is slightly 
higher than in 2001/02 when such reports accounted for 3.8 per cent of all 
reports. 

20.8 As discussed in Chapter 5, there has been an 89.8 per cent increase in the total 
number of reports between 2001/02 and 2007/08.  Over the same period, 
reports involving adolescents have increased by 96.4 per cent and reports 
involving young persons have increased by 112.5 per cent.  Therefore the 
number of reports involving adolescents and young persons have increased at 
a greater rate than for reports across all age groups.   

20.9 Adolescents comprised 22.6 per cent of all children and young persons involved 
in reports to DoCS in 2007/08.  This is slightly higher than in 2001/02 when 
adolescents accounted for 21.5 per cent of all children and young persons 
involved in reports. 

                                                 
5 ibid., p.136. 
6 That program is reserved for families with at least one child aged eight years or younger or who are 
expecting a child. 
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20.10 Young persons comprised 5.1 per cent of all children and young persons 
involved in reports to DoCS in 2007/08.  This is slightly higher than in 2001/02 
when young persons accounted for 4.4 per cent of all children and young 
persons involved in reports. 

20.11 There has been a 54.0 per cent increase in the number of children and young 
persons reported between 2001/02 and 2007/08.  Over the same period, there 
was a 61.5 per cent increase in the number of adolescents and a 77.2 per cent 
increase in the number of young persons who were reported to DoCS. 

20.12 After children aged less than one year, the percentage increase in reports since 
2001/02 was greatest among adolescents and young persons. 

20.13 In both 2006/07 and 2007/08 (preliminary) the average number of reports for 
each child or young person reported was 2.3.  For every adolescent the 
average number of reports in both years was 2.5 and for every young person 
the average was 1.9 reports.  Based on this data, adolescents are likely to be 
the subject of a slightly higher than average number of reports per year and 
young persons are likely to be the subject of a slightly lower than average 
number of reports per year. 

20.14 The highest average number of reports per child or young person in 2006/07 
were for children aged less than one year, and adolescents aged 13 years and 
14 years.  Not only do people of these ages receive the highest number of 
reports about them, the rates of reporting per 1,000 population for these ages 
are also relatively high.7 

20.15 While adolescents accounted for 22.6 per cent of all children and young 
persons involved in reports in 2006/07, they accounted for:  

a. 22.8 per cent of all children and young persons reported to DoCS between 
one and three times  

b. 22.2 per cent of all children and young persons reported to DoCS between 
four and 10 times  

c. 25.4 per cent of all children and young persons reported to DoCS between 
11 and 20 times  

d. 56.8 per cent of all children and young persons reported to DoCS over 20 
times. 

20.16 Of most significance is the number of adolescents who were the subject of more 
than 20 reports as a proportion of all children and young persons.  

20.17 In 2006/07, 43.2 per cent of all children and young persons who were the 
subject of a report to DoCS were reported for the first time ever.  In the same 
year, 9,892 adolescents were reported for the first time in 2006/07, which 
accounted for 35 per cent of all adolescents who were the subject of a report in 

                                                 
7 DoCS, A closer look: Recent trends in child protection reports to DoCS, December 2007. 
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2006/07.  There were 2,174 young persons reported for the first time in 
2006/07, which accounts for 34.9 per cent of all young persons reported.   

20.18 Therefore, compared with the children and young persons who were the subject 
of reports across all age groups, a higher proportion of adolescents and young 
persons who were reported to DoCS already had a child protection history.  
However, this finding is to be expected.  

20.19 10.3 per cent of all children and young persons reported in the period 1 April 
2007 to 31 March 2008 received at least one secondary assessment that 
determined harm or risk of harm.  9.8 per cent of all adolescents reported and 
4.8 per cent of all young persons reported received at least one secondary 
assessment that resulted in a determination of harm or risk of harm.  Therefore 
adolescents were slightly less likely than children and young persons across all 
age groups to be the subject of a report that proceeded to SAS2 and resulted in 
a determination of harm or risk of harm. Young persons who were the subject of 
a report were significantly less likely to be the subject of a completed SAS2 that 
resulted in a determination of harm or risk of harm. 

20.20 As at 31 March 2008, adolescents accounted for 25.7 per cent and young 
persons accounted for 8.7 per cent of all children and young persons in OOHC.  

20.21 Of the 4,686 children and young persons who entered OOHC from 1 April 2007 
to 31 March 2008, 18.7 per cent were aged 13-17 years.  Of this group 28.1 per 
cent were Aboriginal, which is slightly lower than the 31.3 per cent of children 
and young persons in OOHC in the same period who were Aboriginal. 

20.22 Over half (56.3 per cent) of the 13-17 year olds who re-entered OOHC in 
2006/07 had been in care two or more times previously (with an average of 
three times).  This group had spent an average of 1,390 days in care previously 
(total of all their OOHC episodes).8 

20.23 As at 31 March 2008, 63.4 per cent of children and young persons in OOHC 
were in statutory care and 35 per cent were in supported care.9  The percentage 
of young persons in supported and statutory care is similar to the average 
across all age groups, but for adolescents, a higher proportion (42.2 per cent) 
were in supported care. 

20.24 As at 31 March 2008, 66.7 per cent of young people in DoCS statutory care had 
an allocated caseworker compared with 74.5 per cent for younger children. 
Similarly, young people in DoCS supported care were less likely to have an 
allocated caseworker when compared with younger children (26.7 per cent 
compared with 38.0 per cent).  

                                                 
8 DoCS, Analysis of children and young people who entered OOHC in 2006/07. 
9 The remaining 1.6 per cent of children and young persons in OOHC were either in other voluntary care 
arrangements or their care arrangements were not stated. 
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20.25 This is largely because the allocation rates for children two years and younger 
are significantly higher than for all other age groups. Across statutory and 
supported care, the allocation rates for children aged 5-11 years are only 
slightly higher than for young people. 

Funding for youth projects 
20.26 DoCS funds a range of youth specific services through the CSGP.  It also 

provides funding for adolescent counsellors, child sexual assault services, youth 
support services, drop in and social support networks.  Through SAAP, funding 
is provided for accommodation, case management and brokerage to support 
homeless young people and young people at imminent risk of homelessness.  
Better Futures is a program for 9-18 year olds which focuses on youth 
participation, keeping older children and young people at school and helping 
them make a safer transition to adulthood. 

20.27 The Inquiry notes that additional service models have been developed in other 
states with a particular focus on young people, and which depend on a 
‘wraparound’ process or interagency coordination. 

20.28 Several submissions to this Inquiry made the point that key programs, such as 
Better Futures and the CSGP, have been unable to provide sufficient 
interventions for young people with at risk behaviours or high support needs, in 
part due to the lack of sufficient funding and in part due to a lack of any clear 
focus on this group.  The point has also been made that Families NSW is 
primarily focused on those cases where there are children up to eight years of 
age, and that there is no matching strategy for adolescents and young 
persons.10 

20.29 The Inquiry favours the development of models that will advance interagency 
cooperation and collaborative responses for young people, together with an 
increase in funding that would permit greater attention to be given to the 
provision of early intervention services particularly for the 9-14 years of age 
group, as discussed earlier in this report. 

                                                 
10 The current Inquiry by the Parliamentary Joint Committee for Children and Young People into Children and 
Young People aged 9–14 years should provide additional insight into the sufficiency of the current system to 
address the needs of this group. 
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Casework practice with young people in 
statutory care 

Casework skills relating to young people 

20.30 The Inquiry has the benefit of a limited study that was undertaken in 2007 by 
DoCS in relation to the perceptions of its staff in relation to casework practices 
with young people.  The resulting report noted: 

…that it is common for workers to be overwhelmed by the 
complexity of presenting problems and the limited time that is 
available.11 

20.31 Caseworkers reported that they did not really have time to engage young 
people with the crisis nature of their work and that: 

we may have a conversation in the car and then refer them to a 
worker at the end of a phone … our intention is to set up a 
relationship with them to establish boundaries and to follow that 
through, but in terms of following through we are not so good.12 

20.32 The study identified the limited extent to which effective casework practice with 
young people had been the subject of study or research, that could provide 
guidance to staff in working with this group.13 

20.33 Significantly, it would suggest that special skills training and experience are 
required for caseworkers working with young people, and that a delicate 
balance needs to be established in: 

a. working with young people while respecting the interests of their family 

b. establishing an ongoing relationship of support without taking over the life 
of those within this group 

c. establishing boundaries without being too authoritarian. 

20.34 Caseworkers in this study also identified the almost chronic lack of services to 
meet the needs of young people as a factor determining poor outcomes.  They 
pointed to the waiting lists for many services, such as mental health services 
and reported spending hours and days on the phone trying to secure an OOHC 
placement for these young people.14 

                                                 
11 DoCS, Effective casework practice with adolescents: perceptions and practice of DoCS staff, December 
2007, p.1.  Although that report employs the term ‘adolescents’ that is defined as including people within the 
age range of 12-18 years. 
12 ibid., p.19. 
13 ibid., p.1. 
14 ibid., p.19. 
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20.35 Notwithstanding these difficulties, effective interagency work was seen as 
crucial to assisting positive outcomes,15 as was the need for reciprocal sharing 
of information. 

20.36 One of the Inquiry’s case studies highlighted the difficulty in finding stable and 
suitable accommodation for an adolescent. 

Case Study 23 

Due to difficulties living at home a series of Temporary Care Orders were 
signed for A, a 15 year old girl, with the mother’s consent.  DoCS tried to 
find appropriate placements for A.  Initially A stayed with her maternal aunt 
but after it was alleged that A sexually assaulted the maternal aunt’s 
daughter another placement was required. 

In December 2006 A’s mother consented to a care application for A.  
Further reports on A continued to be received by DoCS concerning A’s 
ongoing conflict and risk taking behaviour.  On 23 March 2007 the Court 
expressed 'very serious concerns’ about the level of supervision provided 
to A while she was in the refuge.  

A then had 3 foster care placements all of which broke down due to her 
escalating violent behaviours. After another short term placement A was 
placed in crisis refuge accommodation in February 2007 until a stable long 
term placement could be found.  

A number of crises, and an allegation of sexual assault, occurred whilst A 
was in the refuge, particularly in regard to one of the other residents. A was 
no longer attending school.  

During her time at the refuge over 40 reports were made about her violent 
outbursts, ongoing conflict with residents, self harm, risk taking behaviours. 
DoCS continued to seek appropriate alternatives but none were available 
for A as she had high and complex needs. 

In July 2007 A made an allegation of sexual assault by her (former) foster 
carer.  

A’s placement continued until August 2007 when she self placed with her 
boyfriend. DoCS raised concerns about A while she was with the boyfriend 
as he had a significant criminal history, was violent towards her and had 
mental health issues.  

A DoCS funded placement for high needs children became available in 
December 2007 which was appropriate for A’s needs. A moved into new 
placement but stayed only one night and left to be with her boyfriend.  

                                                 
15 ibid., p.16. 
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A absconded from the placement repeatedly. When A became pregnant 
significant support and information was provided to her regarding her 
options and available services, including a number of discussions 
regarding the possibility that DoCS may remove the child. Significant 
supports were also provided when she terminated her pregnancy.   

In January 2008 the specialist accommodation service was advised that 
the bed was no longer required for A and that it could be allocated to 
another client. DoCS arranged two emergency placements on a crisis 
basis should the need arise and A would need to leave her boyfriend.  

A’s boyfriend was charged with assault of A in February 2008 and arrested. 
DoCS and the Domestic Violence Liaison Officer provided support and 
assistance to A.  A self placed with 'friends' (referred to as drug 
users/dealers) but was found and taken back to her former placement at 
the refuge on.  She stated to her caseworker that she was having problems 
in the placement and wanted to move. DoCS tried to find alternate 
accommodation but she absconded again. 

20.37 Included in the study referred to earlier were some caseworkers who worked in 
one of the three now defunct adolescent casework teams which DoCS had in 
place at the time of the study.  Their experience, the need for specialist skills in 
this area, the absence of any specific practice directions concerning young 
people, and the reported difficulties which new caseworkers have in coping with 
this age group, suggest that more needs to be done by DoCS and others to 
cope with a sector that is now a significant part of its client base. 

20.38 The Inquiry notes that the Department of Human Resources in Victoria has 
specialist adolescent care workers located within each region.  Their special 
skills and experience in dealing with high needs and difficult adolescents has 
been seen as critical to successful casework practice.  This Inquiry is of the 
view that similar positions should be considered in NSW initially in the regions 
and eventually at the CSCs, with equivalent status of a casework specialist.   

20.39 So far as the Inquiry has been able to ascertain the members of DoCS staff with 
a specific focus on young people have been the caseworkers attached to street 
teams, for example, at Kings Cross and at Cabramatta, the 50 intensive support 
service caseworkers dealing with the high needs client group (which includes a 
high proportion of adolescents) and the caseworkers forming the Hunter Youth 
Support Team, who work exclusively with adolescents and provide a 
consultancy service to other community service centres.  While these 
caseworkers can provide expert assistance for the young people who they can 
reach, there would seem to be a potentially larger group who could benefit from 
similar assistance. 

20.40 Equally needing additional training and support following authorisation as a 
carer are the foster carers and kinship and relative carers responsible for the 
day to day care of young people in care. 
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Interagency cooperation 

20.41 The need for close interagency cooperation in responding to the needs and 
vulnerabilities of young people in care cannot be understated, as has been 
indicated by the work of the Ombudsman and the CCYP in the reviews of the 
deaths of those within this group,16 which revealed numerous system 
deficiencies. 

20.42 It is understood that DoCS and Health have identified a number of strategies 
and have taken several initiatives to address these concerns as follows: 

a. A DoCS research project looked at practice issues in engaging with young 
people and aimed to identify serious suicide and self harm patterns in 
vulnerable young people and to promote models for successfully delivering 
services to young people in care. 

b. A DoCS panel was established to meet on a quarterly basis to focus on  
suicide/risk taking deaths of young people known to it. 

c. DoCS has worked with the Child and Adolescent Mental Health Services 
Network with the aim of developing a draft framework for ensuring that 
appropriate mental health services were provided to children and young 
people. 

d. DoCS and Health have an MOU in place which provides for priority access 
to health services by people under the parental or care responsibility of the 
Director-General, DoCS or the Minister,  

e. An addendum to the MOU has been developed to improve linkages 
between the two Departments in relation to the care of young people, with a 
key consideration being risk management and suicide prevention with the 
aim of providing effective interagency coordination and establishing a 
system that could meet the needs of those within this age group, in terms of 
their mental health and risk of self harm or suicide. 

20.43 These initiatives are positive and their implementation will need to be 
monitored.  As DoCS informed the Inquiry, mental health, disability and drug 
and alcohol issues generally emerge during adolescence.  There is a risk that 
these issues will progress unless addressed.  As a result, the Inquiry is of the 
view that attention needs to be given to making the services necessary to deal 
with these problems more available, and to facilitate their coordination and ease 
of access.  

                                                 
16 For example: NSW Commission for Children & Young People, “Suicide and Risk-Taking Deaths of Children 
and Young People,” National Centre for Classification in Health, 2003; NSW Ombudsman, Causes of death of 
reviewable children in NSW, 2003-2006, June 2007; NSW Ombudsman, Reports of Reviewable Deaths, 
2004, 2005, 2006. 
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Leaving statutory OOHC 

Leaving care statistics 

20.44 In the period 1 April 2007 to 31 March 2008, 2,703 children and young persons 
exited care.  Of these 24.2 per cent (655) were adolescents and 19.6 per cent 
(529) were young persons.  Of the 1,184 young people exiting OOHC, 26.9 per 
cent (319) were Aboriginal. 

Outcomes for young people leaving care 

20.45 Those leaving care have uniformly been recognised as one of the most 
disadvantaged and vulnerable groups in society, yet they do not always receive 
the support they need to settle their lives and to find accommodation and 
employment.17 

20.46 Longitudinal studies on young people leaving care, for example that of 
Cashmore and Paxman, provide evidence that as a group, they: 

fare more poorly than other young people their age in the 
general population.  They are less likely to have completed 
school and to have somewhere safe, stable and secure to live;  
and they are more likely to rely on government income support, 
to be in marginal employment, and to have difficulties in 
‘making ends meet’. 

Most cannot call upon the level of support from their families 
and the wider networks, which are usually available to young 
people in the general population. 18   

20.47 The assumption that like other young people they will access welfare benefits 
for support is not necessarily well founded.  Nor is the assumption that by the 
time they leave care they will have become ‘street smart’ and able to care for 
themselves. 

20.48 In addition to their adverse circumstances, including the complicating factors 
that may intrude while in care such as placement instability, and the limited 
support available to them, young people leaving care will also have to cope with 
a number of major changes in their lives in a shorter period of time and at a 
younger age than many of their more advantaged peers. 

20.49 The findings from the Cashmore and Paxman study of wards leaving care 
indicate that how well this group were faring four to five years after leaving care 
is a result of what happened to them in care (as well as their experiences before 

                                                 
17 Australian Senate Community Affairs Committee, Protecting vulnerable children: A national challenge. 
Second report on the Inquiry into children in institutional or out-of-home care, March 2005. 
18 J Cashmore and M Paxman, 2007, op. cit., p.135. 
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coming into care), the timing and circumstances of leaving care, and the 
amount of support they had around them after leaving care. 

20.50 Cashmore and Paxman found that within the first 12 months of leaving care: 

a. care leavers had moved on average three times 

b. almost half were unemployed 

c. nearly one third of young women were pregnant or had a child soon after 
transition 

d. just over half had completed only year 10 or less schooling 

e. over half had thought of or attempted suicide. 

20.51 Maunders et al found from their national overview that: 

a. 42 per cent of their sample had been discharged from care before the age 
of 18 years 

b. half had experienced a period of homelessness 

c. almost half had committed criminal offences since leaving care.19 

20.52 The most significant in-care factors identified by Cashmore and Paxman were 
stability and, more importantly, a sense of security in care.20  Stability is 
important because it allows young people to ‘put down roots’ and develop a 
network of relationships.  Clark similarly found that:  

the single most important ingredient of effective service 
provision with these young people is the quality of the direct 
care staff and their capacity to either offer caring and 
connectedness to these young people or to foster this kind of 
relationship between the young person and some other 
nurturing adult.21 

20.53 Given the number of transitions these young people face, one approach 
suggested has been to stagger the timing of these transitions.22  One example 
is to delay the transition from care for those young people still in secondary 
school until after they have completed their schooling.  This is likely to improve 
their chances of completing their secondary education significantly, and to give 
them better employment prospects and the possibility of going on to further 
education.  It also provides them with some continuity of connection and 
relationships, together with continuing practical and emotional support. 

                                                 
19 D Maunders, M Liddell, M Liddell and S Green, Young People Leaving Care & Protection:  A report to the 
National Youth Affairs Research Scheme, 1999, cited in CREATE Foundation, “Report Card: Transitioning 
from Care,” March 2008, p.16. 
20 J Cashmore and M Paxman, 2007, op. cit., p. 124. 
21 R Clark, “It has to be more than a job; A search for exceptional practice with troubled adolescents,” 
Melbourne: Deakin University – Policy and Practice Research Unit. 
22 J Cashmore and M Paxman, 2007, op. cit., p.128. 
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20.54 For most young people the transition to adulthood is gradual, yet most 
jurisdictions relinquish their parental responsibilities for young people in care 
once they reach 18 years of age.  This is in contrast to the experience of many 
other young people of this age who continue to receive financial and emotional 
support from their families.  The Midwest Evaluation of the Adult Functioning of 
Former Foster Youth is a prospective study following a sample of young people 
in Iowa, Wisconsin, and Illinois as they make the transition from foster care to 
early adulthood.  The Midwest study presents an opportunity to compare the 
outcomes of young people who ‘aged out’ of care in states with different policies 
(that is, at 18 years of age, 21 years of age, and with differing types of 
entitlements).  Data from the Midwest study suggest that allowing foster youth 
to remain in care past age 18 years increases their likelihood of attending 
college and their likelihood of receiving independent living services after age 19.  
It may also increase their earnings and delay pregnancy.23 

20.55 DoCS Economics, Statistics and Research Directorate, at the request of the 
Inquiry, completed an estimate of the costs of implementing the following two 
scenarios in NSW: 

a. Scenario A: 15 per cent of young people exit at age 18 years, a further 10 
per cent exit at age 19 years, a further 15 per cent exit at age 20 years, and 
remaining 60 per cent exit on their 21st birthday, with after care support 
provided to eligible exited young people up to age 25 years. 

b. Scenario B: 100 per cent of young people exit on their 21st birthday with the 
same after care supports as for scenario A. 

20.56 DoCS analysis included estimating the number of young people in each 
scenario, assuming it was not retrospective.  If the policy allowed OOHC young 
people to remain in care (statutory and relative/kinship care) up to age 21 years 
in NSW, then the incremental costs would be as follows: 

a. policy scenario A: $42 million per annum 

b. policy scenario B: $55 million per annum. 

20.57 The trend in most jurisdictions, which this Inquiry supports as an alternative to 
extending the date for leaving care, is to start preparing young people for their 
change of status well before the transition occurs.  If this preparation occurs 
while they are in care they should be given the life skills to manage greater 
independence for example, through the funding of driving lessons and through 
encouraging them to earn their own income through part time work.  However, 
care needs to be taken that those in stable placements do not become 
destabilised by the process.  

                                                 
23 ME Courtney, A Dworsky, and H Pollack, “When Should the State Cease Parenting? Evidence from the 
Midwest Study,” Chapin Hall Centre for Children, Issue Brief 115, December 2007, p.8. 
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20.58 Morgan Disney’s study on the transition from care provides information about 
the current alternative pathways for young people after they leave care and the 
comparative cost of these pathways to governments. The study aimed to:  

establish the extent of potential savings if a proportion of young 
people were successfully diverted, through better support at the 
point of transition, to lower usage service pathways and to 
pathways, which are economically and socially more 
productive.24 

20.59 The study estimated that: 

costs to government of this cohort25 over the life course from 
age 16 to 60, is just over $2 billion…..This is equivalent per 
annum to an estimated cost of approximately $46 million for a 
cohort of 1150 persons and to an average estimated cost of 
approximately $40,000 per person per annum.26 

20.60 This compares with the estimated costs of government services to 1,150 
persons in the general population of approximately $3.3 million, or an estimated 
$3,000 per person per annum.27 

20.61 In the 16-24 year age group estimated costs are highest in family services. 
These costs are incurred mainly in the child protection system. There are also 
high costs in income support and housing support. In the 25-60 year age group, 
mental health is estimated as the highest cost service system, however income 
support and housing are also high cost services.28 

20.62 Morgan Disney’s study concluded that: 

there would be significant economic and social benefits if more 
young people leaving care were better supported in ways which 
reduced the likelihood of their progression into prolonged use of 
high cost services…….This raises the importance of transition 
services for young people and the role such services might play 
in supporting people into productive and supportive 
environments, before their life challenges are profoundly 
complex and entrenched.29 

                                                 
24 Morgan Disney and Associates and Applied Economics, Transition from Care: Avoidable Costs to 
Governments of Alternative Pathways of Young People Exiting the Formal Child Protection Care System in 
Australia, Volume 1, Summary Report, November 2006, p.8. 
25 The cohort refers to 1,150 young people who have been subject to a formal care order within the child 
protection legislative frameworks across all jurisdictions, post care and who leave care between the ages of 
15 and 17 years. 
26 Morgan Disney and Associates and Applied Economics, 2006, op. cit., p.25. 
27 ibid., p.26. 
28 ibid., p.26. 
29 ibid., p.10. 
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20.63 Bromfield and Osborn’s summary of the Australian research and literature on 
leaving OOHC showed strong support in the literature for minimum leaving care 
standards, and an integrated model of leaving care support up to 25 years of 
age.30  A Commonwealth OOHC Inquiry that reported in 2005 recommended 
the introduction of national standards for transition planning, particularly when 
leaving care, as a matter of priority.31  The same Inquiry in its earlier 2004 report 
commented unfavourably on the lack of a gradual and functional transition from 
dependence for care leavers.32 

Preparation for leaving statutory OOHC 

20.64 The designated agency having supervisory responsibility for any person in care 
is required to prepare a plan, in consultation with him or her, before the time 
arrives to leave OOHC, and then to implement the plan.33 

20.65 The plan must include reasonable steps that will prepare that person and, if 
necessary, his or her parents, the authorised carer and others who are 
significant to him or her, for leaving care.34 

20.66 Most jurisdictions stipulate the development of a leaving care plan when the 
person in care reaches the age of 15 years.  Current practice in NSW requires 
that planning commence at least 12 months before departure from care. 

20.67 As a result of the MOU between DADHC and DoCS, however, DoCS is required 
to notify DADHC at least two years prior to expiration of a care order in any 
case where a person with a disability is likely to have significant support needs 
upon leaving statutory OOHC.  DoCS and DADHC then commence joint 
casework and planning.  DoCS maintains case management until expiry of the 
care order, after which DADHC assumes responsibility for the well-being and 
welfare of the care leaver as an adult. 

Entitlements to support and financial assistance 

20.68 The Minister is directed by the Care Act to provide or arrange such assistance 
for those above the age of 15 years who leave OOHC until they reach the age 
of 25 years, as the Minister considers necessary, having regard to their safety, 
welfare and well-being.35  Such assistance may include: 

a. the provision of information about available resources and services 

                                                 
30 L Bromfield and A Osborn, “‘Getting the Big Picture’: A Synopsis and Critique of Australian Out-of-Home 
Care Research”. Australian Institute of Family Studies, No 26, 2007, p.22. 
31 Australian Senate Community Affairs Committee, 2005, op. cit., p.110. 
32Australian Senate Community Affairs Committee Inquiry, Forgotten Australians: A report on Australians who 
experienced institutional or out-of-home care as children, 2004, p.124. 
33 Children and Young Persons (Care and Protection) Act 1998 s.166(1) and (3). 
34 Children and Young Persons (Care and Protection) Act 1998 s.166(2). 
35 Children and Young Persons (Care and Protection) Act 1998 s.165(1). 
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b. assistance based on an assessment of their needs, including financial 
assistance and assistance for obtaining accommodation, setting up house, 
education and training, finding employment, legal advice and accessing 
health services 

c. counselling and support.36 

20.69 Ministerial guidelines for the provision of assistance after leaving care were 
issued in May 2008.  These guidelines now stipulate that all young people 
leaving care must have a leaving care plan.  The guidelines state that whenever 
available young people should be assisted to access mainstream services.  The 
purpose is to encourage them in their move towards independence.  According 
to these guidelines specific provision of further assistance, including financial 
support, is to be based on assessment of need and is not an automatic 
entitlement.  Financial assistance can be provided in the form of fortnightly after 
care payment and/ or one off payments and must be approved by the Regional 
Director.  Further a time limited fortnightly payment up to a maximum $200 may 
be paid by DoCS to assist a care leaver to secure accommodation where he or 
she is undertaking full time training or education and would be at risk of 
homelessness if such assistance was not provided. 

20.70 The Minister has a discretion to provide or arrange appropriate assistance for 
OOHC leavers after they reach the age of 25 years.37  The provision of 
assistance also extends to children and young persons who were in care but 
were subsequently adopted. 

20.71 The expenditure by DoCS in relation to after care support and assistance for the 
year ended 30 June 2007 was approximately $1.2 million for brokerage funds; 
for the last six months of that year just over $200,000 was paid through 
allowances and contingencies. 

20.72 In 2007/08, brokerage payments decreased slightly to just over $1 million and 
allowances and contingencies were nearly $700,000 for the full year. 

20.73 The Inquiry understands that DoCS has had discussions with Education with a 
view to obtaining an TAFE fee exemption for care leavers.  The Inquiry supports 
DoCS’ attempt to achieve this exemption given the importance for care leavers 
to gain qualifications that will equip them to enter employment. 

Access to records and personal information 

20.74 On leaving, or after leaving OOHC, young people have an entitlement to have 
access, free of charge, to personal information directly relating to themselves, in 
any records held by the designated agency that had supervisory responsibility 
for them, or their authorised carer, or the Director-General where such person 

                                                 
36 Children and Young Persons (Care and Protection) Act 1998 s.165(2). 
37 Children and Young Persons (Care and Protection) Act 1998 s.165(3). 
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was under the parental responsibility of the Minister and the Department was 
not the designated agency entrusted with their supervisory responsibility.38 

20.75 Such persons are also entitled to possession, free of charge, of the originals of 
documents held in a file of personal information by the designated agency, or 
authorised carer, or by the Director-General respectively, including their birth 
certificates, school reports, medical reports and personal photographs.39 

20.76 To facilitate this access, and in order to ensure the preservation of the records, 
designated agencies are required to keep the records of children and young 
persons placed with them for seven years after cessation of their responsibility 
for any such placement, and thereafter to deliver those records to the Director-
General.40 

20.77 Additional provision is made in relation to the records concerning Aboriginal and 
Torres Strait Islander children and young persons, requiring the Director-
General of each designated agency, that supervises the placement of such 
people in OOHC, to make a record of the date of their entry into OOHC, the 
period of time spent in such care, and the plan for leaving OOHC.41 

20.78 The 1996 Cashmore and Paxman study noted that participants reported not 
being properly informed about their current situation, their history or their 
entitlements.42  A substantial minority of those in the study did not know that 
they could access their files or even that such files existed.  Furthermore, when 
some members of this group did approach the Department to look at their files, 
they encountered various difficulties including delays associated with the need 
to find a suitable time when a worker could be with them, being asked to pay a 
fee ($30 for an FOI request), and a lack of privacy in having someone else with 
them or controlling what they were allowed to see in the file. 

20.79 DoCS informed the Inquiry that many care leavers choose to apply under FOI, 
particularly those represented by solicitors as: 

a. it is quick and statutory time limits apply 

b. they obtain a photocopy of all releasable documents whereas when CSCs 
manage the release of information, they limit the number of pages they 
copy 

c. there are clear appeal paths – Ombudsman, ADT and Supreme Court.  

                                                 
38 Children and Young Persons (Care and Protection) Act 1998 s.168. 
39 Children and Young Persons (Care and Protection) Act 1998 s.169. 
40 Children and Young Persons (Care and Protection) Act 1998 s.170. 
41 Children and Young Persons (Care and Protection) Act 1998 s.167. 
42 J Cashmore and M Paxman, “Longitudinal Study of Wards Leaving Care,” Social Policy Research Centre, 
University of New South Wales, 1996, p.142. 
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Issues arising for those leaving care 

Planning for exit from care – casework practice 

20.80 Of immediate concern is the question whether sufficient attention is given to the 
statutory requirement to prepare those in OOHC for independent living. 

20.81 One of the key NGO providers of after care has advised the Inquiry of its 
experience, and of that of SAAP services within its umbrella, that those leaving 
care often seem to be unaware that they are entitled to after care support, that 
after care plans are often not well developed, that the provision of funds by 
DoCS for assistance is patchy at best, that care plans are commonly not 
implemented or are undermined by local CSCs, and that the compliance with 
DoCS administrative procedures can operate as a barrier to receiving 
assistance. 

20.82 This would accord with information received from CREATE that, despite the 
requirements of the Care Act, those about to leave care do not seem to be 
sufficiently involved in the planning process. 

20.83 Current casework practice does recognise the desirability of authorised carers 
playing an earlier role in preparing people for leaving care.  In this respect it 
notes that caseworkers should discuss with carers the basic skills that young 
people need to develop towards achieving independence, and the means of 
imparting these skills to them.  This is a matter addressed in the Ministerial 
guidelines which were published in 2008 and which now provide comprehensive 
guidance in relation to this topic, in place of the several practice and policy 
documents that previously existed. 

20.84 CREATE, in its submission to the Inquiry identified, as a result of its annual 
reviews, the following areas as deserving of attention: 

a. the provision of departmental caseworkers who have time and resources 
for after care support, the delivery of which is not as readily provided by 
departmental caseworkers who often carry larger caseloads and lack the 
time and resources to engage effectively with young people after leaving 
care, than is the case with the NGOs 

b. the provision of improved communication in casework with young people 
that informs them of their leaving care and after care entitlements and 
procedures for making a submission for assistance 

c. the adoption of a consistent approach to leaving care and after care 
provisions across the State 

d. an increase in the funding for after care to meet the rapidly increasing 
demand for after care support services and the increasing cost of living for 
young people 
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e. the establishment of arrangements for priority access to all services (in 
particular health, dental and educational services) for young people leaving 
care 

f. the development of leaving care plans for all young people 12 months prior 
to independence, even where they are not assigned a caseworker. 

20.85 In a meeting with the Inquiry, CREATE also drew attention to the desirability of 
a systematic study of those leaving care.  The Inquiry notes the two Cashmore 
and Paxman studies which have undertaken this form of analysis.  It sees 
benefit in the continuation of longitudinal studies that can address outcomes 
and that would also seek to isolate those strategies that have and have not 
worked. 

20.86 DoCS informed the Inquiry that it had agreed to be an industry partner in an 
Australian Research Council Linkage projects grant being submitted in the 
November 2008 round on a national evaluation of leaving care services.  Most 
of the other state departments are also partners.  This was initiated and 
approved through the Community and Disability Services Minister’s Advisory 
Council and the outcome of the application will be known in June 2009.  If 
approved it should be a source of valuable information that could lead to 
improvements in the support needed by care leavers, and in the planning for 
their exit from care. 

Provision of support and assistance 

20.87 Eligibility for after care assistance, beyond the provision of information as to 
available services and referral to those services, currently depends on the care 
leaver being assessed as at risk of not making a successful transition to 
independent living based on a number of indicators. 

20.88 Under the current practice, however, there are several limitations upon the 
eligibility of care leavers to receive NSW Government funded assistance, and 
upon the extent of that assistance, including the age of the care leaver.  
Assistance is not an automatic entitlement and the process of seeking it and 
awaiting approval can be an occasion for frustration and possible 
disengagement. 

20.89 A significant barrier identified by the Inquiry has been the likely difficulty 
experienced by those leaving care in negotiating their way through the available 
referral points for support and assistance, having regard to their multiplicity, and 
to the fact that, for some services, they will need to seek assistance from DoCS, 
while for others they may need to approach one or another of DADHC, Housing, 
Education, Health, FaHCSIA, Centrelink, a relevant NGO or after care service.  
The extent to which the NGOs and after care services can provide assistance 
also varies considerably between the metropolitan area, larger regional cities, 
and the more remote locations.  Those living in rural and remote areas of the 
State, where NGOs for example have less of a presence, are at a potential 
disadvantage. 
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20.90 As noted earlier the funding for after care assistance is very limited.  Although it 
is a laudable objective of DoCS to ensure that any financial support that is given 
will encourage a growing independence rather than the care leaver remaining in 
a continuing state of dependence,43 the order of expenditure involved seems to 
border on the insignificant, given the number of care leavers aged 15-25 years 
who could benefit from assistance.  While the Commonwealth Transition to 
Independent Living allowance (a one off payment of $1,000) for the purchase of 
goods or services may supplement the DoCS allowance, it too is of limited 
value, and may not be known to some care leavers. 

20.91 The Inquiry is satisfied that greater attention needs to be given to ensuring that 
care leavers are given adequate assistance and information concerning their 
entitlements to after care assistance from DoCS or via one or other of the 
several Commonwealth sources for benefits available to young people 
generally, and that sufficient funding be available to provide the assistance 
needed. 

Safe housing 

20.92 Secure safe housing for care leavers, is obviously important, and in this respect 
Housing is likely to be the most obvious first port of call. 

20.93 The Supported Independent Living program provides an integrated 
accommodation and support program that is designed to assist the transition 
from care to independent living, through the provision of public or private rental 
accommodation, case management and support services for up to 24 months.  
The target group for this program comprises those within the 16-18 years age 
group at the time of entry into the program who, among other things, are in the 
parental responsibility of the Minister.  

20.94 The ‘lead tenant’ programs, under which a volunteer tenant lives rent free with a 
household of young people and helps them develop independent living skills 
would also seem to be of value and to be consistent with other initiatives that 
would encourage the use of mentors to guide young people through the 
transition. 

20.95 Another option is the shared access model for young people leaving care which 
is being trialled by Housing and DoCS in the Hunter area and is discussed in 
Chapter 7. 

20.96 Worthy of further research is the ‘foyer’ model of combined accommodation, 
employment, education and support for disadvantaged young people leaving 
care, which was originally developed in France and has been adopted with 
some success in other jurisdictions, most particularly in the UK.  The interim 
evaluation of the pilot model Live ‘N’ Learn Campus, that was established at the 
Miller Campus in Sydney in 2002, has been reported as providing support for 

                                                 
43 DoCS, Financial Support for Children and Young People in OOHC, Policies & Guidelines, December 2006. 
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expansion of this model, in that it has helped to stop young people aged 16–25 
years (including care leavers) dropping out of education and becoming 
homeless, and encourages their entry into employment.44  Further development 
of this model was advocated by the National Youth Commission in its report on 
Youth Homelessness.45 

Interagency involvement 

20.97 It is clear from the foregoing that given the varying needs of young people 
leaving care, an interagency approach is critical.  Young people leaving care 
need priority access to affordable and stable housing, income support, 
assistance with the costs of education and further training, dental treatment, 
physical and mental health care, and general guidance towards achieving 
independence.  No one agency is able to meet all these needs.  This provides 
further support for the proposal elsewhere developed in this report to ensure, 
wherever practicable, the co-location of state agencies, and the compilation of a 
comprehensive local index of after care services and resources that is kept up 
to date and readily accessible. 

20.98 The problems in this area will be compounded if there is limited amount of up to 
date information available to the staff of the individual agencies as to the type 
and range of services available.  The tendency of some government agencies 
to wait for DoCS to become involved rather than offering their services also 
does not help. 

20.99 In relation to the desirability of an integrated model, CREATE observed: 

The transition phase, where the impact of support services is 
maximum, requires more attention to its integration so that 
young people are informed appropriately of what support is 
available and how they might go about accessing it. 

After-Care has been the most neglected area largely because it 
can be confusing where responsibility lies for maintaining the 
assistance.  Is after-care support a right that should be 
available to all eligible young people and provided to those 
assessed as in need, or must the young people seek out 
particular services and actively ask for help?  This question lies 
at the heart of how after-care support is managed.46 

20.100 CREATE noted that a critical factor that needed to be addressed was ensuring 
that those who need a service after leaving care know the range of possibilities 
available and how they might be accessed.47 

                                                 
44 C Smyth and T Eardley, 2008, op. cit., pp.16-17. 
45 A Report of the National Youth Commission Inquiry into Youth Homelessness, Australian Homeless Youth, 
2008, p.4. 
46 CREATE Foundation, “Report Card: Transitioning from Care,” March 2008, p.49. 
47 ibid., p.27. 
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20.101 This it saw as a major issue confronting care leavers that needed to be 
addressed by a number of mechanisms including information on the agency’s 
website dealing with the topic along with the issue of hard copy pamphlets and 
leaving care kits.48  The Inquiry agrees that attention needs to be given to this. 

Follow up and monitoring 

20.102 Practice guidelines call for follow up by the agency responsible for supervising 
the last placement of a care leaver, within three months of leaving care, and 
then at half yearly intervals for the next two years where that person wishes to 
have such follow up.  The extent to which there is meaningful follow up, or any 
concerted effort to maintain contact is not known, although it is accepted that a 
number of young people who have left care do attend CSCs from time to time 
with requests for limited monetary assistance which are usually met.  Casual 
crisis visits of this kind are however a poor substitute for a systematic approach 
to providing ongoing follow up.49 

20.103 The question of monitoring outcomes and ensuring appropriate follow up was 
also seen as important by CREATE. It noted: 

Monitoring of outcomes is the only way the effectiveness and 
efficiency of the programs can be determined.  It is essential to 
determine (a) the adequacy of the initial Leaving Care Plan, (b) 
whether or not the necessary support is available, (c) if the 
necessary services are accessible to those who require them, 
(d) if the services are being delivered in appropriate ways, (e) if 
the services are meeting the needs of care leavers, and (f) what 
are the realistic costs of the services. 50 

20.104 It is CREATE’s view that the outsourcing of OOHC functions make it important 
to establish guidelines for monitoring the authorised agencies and to develop 
key performance indicators to assess the support performance and outcomes of 
these agencies.51  The Inquiry agrees with this assessment and considers it 
important that there be effective follow up of care leavers, so far as that is 
possible, given the reluctance of some members of this group to cooperate and 
also given their mobility.  At the least they should be given positive 
encouragement, through the availability of ongoing support to participate in a 
systematic follow up. 

                                                 
48 ibid., p.35. 
49 One agency which does provide a two to three year follow-up of some intensity is Youth off the Streets, 
although it is subject to the request or wishes of the young person leaving care.  Phoenix Rising for Children 
also makes provision for extended formal and informal contact, and for supplying them with emergency 
contact details. 
50 CREATE Foundation, 2008, op. cit., p.32. 
51 ibid., p.40. 
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People with disabilities leaving care 

20.105 The Ombudsman concluded in his 2004 report, Group Review of Young People 
with Disabilities Leaving Statutory Care, that those within this group needed 
additional support to that currently provided. 

20.106 The recommendations from this report were that DoCS should: 

a. take proactive steps to ensure that leaving care planning occurs in 
accordance with the Department’s practice guidelines 

b. provide clearer guidance to its caseworkers about the Department’s 
expectations concerning the documentation of leaving care plans 

c. consider the scope for, and potential benefit of, funded after care services 
providing intensive case management to young people with disabilities who 
require assistance to develop skills to live independently, or to be linked to 
appropriate support services.52 

20.107 In May 2006, DADHC’s strategic plan, Stronger Together, was released which, 
inter alia, identified the need for new approaches for young people leaving care 
at the age of 18 years with a disability, as well as additional supports for those 
exiting the criminal justice system. 

20.108 DADHC has advised the Inquiry that it now has four ‘supported accommodation 
options’ available for young people leaving care.  In response to the 
Ombudsman’s Report, DoCS advised that it had also developed an after care 
policy for this group, which was completed in May 2008.  Each initiative is 
laudable. 

20.109 The sufficiency of these arrangements to cater for young people with disabilities 
leaving care and their implementation will require ongoing monitoring. 

20.110 This is an area where the potential involvement of the Guardianship Tribunal 
will need to be addressed, by either DoCS or DADHC, for those young people 
who will lack the capacity to make significant life decisions or to manage their 
financial affairs. 

Access to records 

20.111 The Inquiry also notes that approximately 300 applications are made each year 
by care leavers to access their departmental records, and that current practice 
requires such access to be had in the presence of a Senior Caseworker or 
intake officer, at a CSC who is able to respond to any questions or requests for 
support. 

                                                 
52 NSW Ombudsman, Group Review of Young People with Disabilities Leaving Statutory Care, December 
2004. 
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20.112 In some instances this can be an exceedingly time consuming process, for 
example where there are multiple files or where the files contain materials about 
third parties to which access needs to be restricted because of the requirements 
of the Privacy and Personal Information Protection Act 1998. 

20.113 The Inquiry notes the suggestion made by DoCS that resources be made 
available and funding provided to allow the preparation of records for release to 
be undertaken centrally, followed by delivery of the records to the applicant by a 
member of a specialist leaving care team.  It has indicated that this could lead 
to an improvement in response times and service levels. 

20.114 The Inquiry supports DoCS examining more effective and efficient ways to 
undertake this function. 

Potential savings 

20.115 The provision of more effective services and preparations for leaving care, and 
of additional support upon leaving care could result in considerable economic 
savings as well as better outcomes.  CREATE in its 2008 Report Card noted a 
Victorian study in 2006 which attempted to measure the total cost of leaving 
care in Victoria by matching the life outcomes of care leavers with their peers in 
the general population (on factors such as child protection, GST revenue loss, 
health, drug and alcohol abuse, policing, justice, corrections and housing).  The 
differences in the lifetime cost to the state for each person leaving care was 
found to be $738,741, of which 55 per cent was attributable to policing and 
justice.53 

20.116 In 2004, the Senate Community Affairs Reference Committee noted that: 

As adults, care leavers face relationship problems; drug and 
alcohol abuse; loss of educational and work opportunities; long 
term physical and mental health problems; and antisocial and 
criminal behaviour. This is a significant cost to the individual 
and a massive long-term social and economic cost for society 
which may be compounded when badly harmed adults in turn 
create another generation of harmed children. 54 

20.117 The Inquiry is unaware of any similar cost benefit analysis having been made in 
NSW but it would be surprising if comparable savings were not identified.  Even 
if that were not so, any improvement in the lives of a group whose members 
have been removed from their families by the state can only be regarded as a 
worthwhile objective. 

                                                 
53 CREATE Foundation, 2008, op. cit., p.18; C Forbes, B Inder and S Raman, “Measuring the cost of leaving 
care in Victoria,” Monash University, 2006; and see also the estimate of the lifetime cost to Government of 
those leaving care attributable to their poorer outcomes on all life trajectories by Morgan Disney and 
Associates and Applied Economics, 2006, op. cit., p.10. 
54 Australian Senate Community Affairs Committee, 2004, op. cit., p.166. 
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Homelessness of young people 
20.118 The incidence of homelessness of young people is of concern.  The inadequacy 

of the existing systems to deal with this problem, and the lack of refuges and 
safe alternative accommodation for this group was a theme which was repeated 
in Public Forums across the State, as well as in the Sydney Public Forums and 
the submissions. 

Issues arising 

Reporting homelessness 

20.119 The Care Act makes provision for the reporting to the Director-General of 
children who are homeless55 and, subject to their consent, of young persons 
(that is 16-17 year olds) who are homeless.56  A person who provides 
residential accommodation for a child who, he or she suspects is living away 
from home without parental permission, must make a report.57 

20.120 There is an obligation to conduct such investigation and assessment concerning 
the person who is the subject of such a report as the Director-General considers 
necessary.58 

20.121 The Department may provide or facilitate the provision of accommodation, in 
the exercise of its statutory power to provide assistance, but it is under no 
compulsion to do so unless the subject of the report is already in care. 

20.122 The Inquiry’s attention was brought to the fact that homelessness is not 
expressly included in the list of circumstances that can be taken into account in 
determining whether a child or young person is “at risk of harm.”59  This, it was 
suggested, may have been one of the factors behind the response, which was 
said to be sometimes encountered in individual cases, that “homelessness is 
not a child protection issue,” or that “it is not an issue that DoCS can deal 
with.”60 

20.123 While the Inquiry acknowledges that homelessness is not included as an ‘at 
risk’ circumstance in its own right, it would seem to be encompassed as a fact 
falling within the general criteria applicable where the ‘basic physical or 
psychological needs’ of the child or young person are ‘not being met or at risk of 
not being met.’  As such the Inquiry does not consider legislative amendment to 
be necessary.  It does however emphasise that casework practice should 

                                                 
55 Children and Young Persons (Care and Protection) Act 1998 ss.120 and 122. 
56 Children and Young Persons (Care and Protection) Act 1998 s.121. 
57 Children and Young Persons (Care and Protection) Act 1998 s.122. 
58 Children and Young Persons (Care and Protection) Act 1998 s.120. 
59 Within the meaning of the Children and Young Persons (Care and Protection) Act 1998 s.23. 
60 Submission: Homeless Persons Information Centre, p.2. 
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recognise the significance of homelessness as a risk factor, that needs to be 
taken into account and addressed by DoCS.  Other agencies, including Health, 
Attorney General’s and Housing should additionally ensure that mental health 
and domestic violence services, together with crime prevention activities, are 
available to address and support the underlying factors associated with youth 
homelessness. 

Use of SAAP services 

20.124 As has been observed, where a child or young person is one for whom the 
Minister has sole parental responsibility or parental responsibility in relation to 
residence, then a statutory responsibility requires the Minister to provide that 
person with accommodation.61 

20.125 Of importance in this area are SAAP services (see Chapter 17).  An issue has 
arisen in the past as to whether the responsibility for administering SAAP 
should fall within the Housing portfolio which maintains the Homelessness Unit, 
rather than remain a DoCS responsibility.  It is understood that NSW, Western 
Australia and the Northern Territory child protection agencies have this 
responsibility.  In addition in Victoria and South Australia, SAAP lies in a 
Department of Human Services which includes both the child protection agency 
and housing responsibility.  Although this was not a matter addressed to any 
extent in the submissions, a transfer of Ministerial responsibility would seem to 
run the risk of moving the primary focus of SAAP funding towards the provision 
of accommodation, at the expense of its associated role in delivering allied 
support services for the most disadvantaged members of the community who 
depend on SAAP services, including families with children and young persons 
at potential risk, a significant proportion of whom become involved with DoCS. 

20.126 The Inquiry does not consider that there is, at present, a sufficient case for the 
SAAP responsibility to be transferred to Housing, although it recognises the 
potential importance of this issue, and the extent to which such a transfer would 
depend upon comprehensive interagency cooperation, not only between DoCS 
and Housing, but with all other human service agencies as part of an effective 
early intervention strategy. 

20.127 More pressing issues are the appropriateness of the use of SAAP services for 
young people in care and the sufficiency of SAAP services to meet the demand. 

20.128 In his Report, Assisting Homeless People: The need to improve their access to 
accommodation and support services, the Ombudsman noted that, of the total 
number of SAAP clients who were provided with support periods during 
2001/02, 34.6 per cent were aged under 25 years and that 44.7 per cent of the 

                                                 
61 Children and Young Persons (Care and Protection) Act 1998 s.164. 
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services that were funded targeted young people.62  The Ombudsman 
observed: 

We acknowledge that there are gaps and inadequacies in other 
service systems, such as drug and alcohol detoxification and 
rehabilitation services and community-based mental health 
services.  We accept that it is not the core business of SAAP to 
provide primary health services to people who are acutely ill 
and who require health, mental health or drug and alcohol 
services in the first instance.  It is also not SAAP core business 
to provide disability accommodation for those people with 
disabilities who require specialised assistance as a result of 
their disability. 

However, it is not sufficient for SAAP to consider every person 
within these groups to be outside its responsibility.  It is the role 
of SAAP, in conjunction with other service systems, to cater to a 
diversity of individuals who are homeless, including people with 
mental illness, disabilities and/or substance abuse issues.63 

20.129 This is an assessment with which the Inquiry agrees.  It has considerable 
significance for those who are at risk but not subject to the parental 
responsibility of the Minister, and also for those who are transitioning from care. 

20.130 In response to the report some of those concerns were addressed.  The 
Ombudsman, however, has advised, as a result of its further work and 
feedback, that more is needed to improve the links between SAAP services and 
those provided by other agencies, for example, in relation to substance abuse 
and health issues.  This Inquiry confirms that its own investigations support this 
conclusion. 

20.131 The Ombudsman has, since the inquiries mentioned, conducted a review of the 
situation of children under the parental responsibility of the Minister who are 
placed in SAAP services.64 

20.132 The Ombudsman noted that while DoCS had undertaken in 2004 to clarify 
policy and practices in this area and to develop protocols between DoCS and 
youth SAAP services, both in relation to children and young people in SAAP 
where there is no parental involvement and no court order, and in relation to 
those where there is a court order in relation to parental responsibility, the draft 
policy which it had released in 2006 was still under review. 

                                                 
62 NSW Ombudsman, Assisting Homeless People: The need to improve their access to accommodation and 
support services, Final Report arising from an Inquiry into access to, and exiting from, the Supported 
Accommodation Assistance Program, May 2004. 
63 ibid., p.12. 
64 NSW Ombudsman, Children under the parental responsibility of the Minister who are placed in SAAP 
services and aged 15 years or under, Final Group Review Report, February 2008. 
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20.133 The Ombudsman’s inquiry was confined to a relatively small group of children in 
SAAP services, some of whom were in crisis accommodation, but others of 
whom were in long term SAAP accommodation as part of a departmental case 
plan. 

20.134 Some of the problems identified in relation to the use of SAAP services, at least 
on a long term basis, include the fact that these services are exempt from the 
statutory provisions concerning the provision of regulation of OOHC,65 are not 
accredited by the Children’s Guardian and are not subject to the standards 
required for the provision of OOHC. 

20.135 The SAAP system is clearly not a care system; it has a lower level of funding 
and staff supervision than that required for those who should be subject to a 
properly established placement within the OOHC system.  Whatever else it 
might be, it is not appropriate as a long term accommodation solution for young 
people in care.  Rather its proper role in this context is a transitional or crisis 
response service inter alia for young people.  It should, in the view of the 
Inquiry, be funded on that basis leaving the primary responsibility for providing 
permanency and support in OOHC for this group with DoCS or with authorised 
OOHC agencies. 

20.136 In this regard DoCS has itself acknowledged that SAAP services are not 
equipped to meet the long terms needs of children and young persons, 
particularly those in statutory care, although they are capable of providing crisis 
support.  It noted that its policy review would take into account the opportunities 
that may exist for closer alignment with the policies of the other states that could 
support good practice.  It also noted that the current expression of interest 
process for the provision of OOHC services statewide was expected to reduce 
the need for DoCS to rely on SAAP services. 

Recommendations 

Recommendation 20.1  

DoCS should train and appoint to each DoCS Region, specialist  
caseworkers to assist in the case management of young people. 

Recommendation 20.2  

DoCS should fund a training package to assist foster carers and kinship 
and relative carers in preparing young people for leaving care. 

                                                 
65 Clause 17 of the Children and Young Persons (Care and Protection) Regulation 2000 lists SAAP 
arrangements as one of the exceptions to OOHC falling within the Children and Young Persons (Care and 
Protection) Act 1998 s.135(2). 
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Recommendation 20.3  

DoCS should fund the provision of detailed information to care leavers 
as to the assistance which is available to them through State and 
Commonwealth sources after they leave care, and as to the means by 
which they can access that assistance. 
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Children and young persons with disabilities 
21.1 Children and young persons with a disability are particularly vulnerable and at 

increased risk of harm, abuse or neglect.66  Issues of social exclusion, 
additional care stresses or interrupted bonding within families, bullying by peers 
and communication difficulties can create added risks for them.  Socio-
economic factors such as limited income, social isolation, poor carer health and 
parental concerns about the impact of the disability on other siblings, can tax 
family resources, time and skills. 

21.2 As in cases involving children without disabilities, the majority of those who 
have abused or neglected children and young persons within this group tend to 
be family members.  Children and young persons with a disability are also at 
greater risk of abuse by others outside the home.67  These children and young 
persons are often involved in multiple care contexts, and they may have 
difficulty in getting away from abusers or in acquiring protective behaviours or in 
understanding or recognising potential risk situations.  They can lack oral and 
written communication skills and they may be unable to communicate when 
abuse is occurring. 

21.3 A child’s medical condition or disability can ‘overshadow’ specific child 
protection risks as part of the assessment of allegations.  For example, 
particular behaviours may be interpreted as related to the child’s impairment 
and not as indicators of forms of abuse or neglect.  Evidence in the UK found a 
child’s lack of communication and/or cognitive impairment was often cited as 
the reason for failing to proceed with an investigation.  Other difficulties cited 
were: 68 

a. problems in identifying the perpetrator of abuse or risk of harm where 
children were exposed to multiple carers 

b. a greater reliance on medical reports and advice rather than on the 
perspectives of people in frequent contact with a child (such as teachers, 
support providers and foster carers providing respite) 

c. allegations being treated as ‘one-off incidents’, without understanding the 
ongoing vulnerabilities and risks for children and young persons with a 
disability 

d. assumptions being made about a parent’s quality of care, particularly where 
forms of neglect were less visible, resulting in some children being left in 
abusive family relationships. 

                                                 
66 L Chenoworth, “Children with Disabilities: What evidence do we have for better practice?” Paper presented 
to the Association of Children’s Welfare Agencies Conference, 2000, cited in Submission: Department of 
Ageing, Disability and Home Care, February 2008, p.8. 
67 R Sobsey, “Violence in the lives of people with disabilities: the end of silent acceptance?” Brooks Baltimore, 
1999, cited in Submission: Department of Ageing, Disability and Home Care, February 2008, p.9. 
68 National Society for the Prevention of Cruelty to Children “It doesn’t happen to disabled children,” 2003 and 
“Child protection and disabled children, Report of the National Working Group on Child Protection and 
Disability, London, cited in Submission: Department of Ageing, Disability and Home Care, February 2008, p.9. 
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21.4 Given the particular difficulties facing children and young persons with 
disabilities, it is unfortunate that DoCS is unable to provide data on the number 
of those with a disability who are in care and known to DoCS. 

21.5 The capacity to collect data of that kind is available in KiDS, however DoCS 
notes that when reporters make a call to the Helpline they may not be aware of 
the disability, or may not be confident to make that assessment.  
Notwithstanding, the KiDS data that is available shows that for 2006/07, 4.6 per 
cent of reports contained disability data, and that 8.2 per cent of records of 
children and young persons in OOHC, at 30 June 2007 contained disability 
data. 

21.6 DoCS advises that the AIHW undertook a pilot collection of disability data 
earlier this year.  All jurisdictions involved in that exercise had similar concerns 
with regard to the quality of the data.  DoCS has also advised that improving the 
disability database and making the necessary changes to KiDS would involve 
costs for which budget provision has not been made.  

21.7 DADHC informed the Inquiry that its services made 252 mandatory reports in 
2006/07, over double the number it made in the previous year (112).  It was 
unable to inform the Inquiry of the primary issue reported or the outcome of the 
report without accessing individual files.  It undertook that task for the Inquiry in 
relation to the number of reports made as a result of a child or young person not 
leaving respite.  The data provided is not at all clear, but it appears that 37 
children and young persons were involved, the majority of whom were reported 
when they did not exit respite and their parents remained involved.  

21.8 According to a 2008 independent evaluation of the MOU between DoCS and 
DADHC on Children and Young Persons with a Disability 2003, there were an 
estimated 481 children and young persons who came within its scope in 
2006/07.  The three principal groups comprised 155 young persons with a 
disability leaving OOHC, 161 children and young persons the subject of 224 
reports made by DADHC to DoCS, and 165 referrals to DADHC from DoCS for 
services.69  Just under one third of the cases where DADHC made a report to 
DoCS resulted in DoCS assessing the child or young person to be in need of 
care and protection.70 

21.9 The evaluation report identified that the inability to source comprehensive data 
on joint cases means that effective monitoring of the MOU is problematic.71  The 
Inquiry supports the recommendation of the evaluation report that a data 
management system in both agencies be developed and implemented so that 
joint clients are identified.  DoCS has informed the Inquiry that such a system 
will require extensive changes to KiDS as well as operational changes to collect 
better information earlier. 

                                                 
69 Evaluation of the Memorandum of Understanding between DoCS and Department of Ageing, Disability and 
Home Care on Children and Young Persons with a Disability, 1 September 2008, pp.13-15. 
70 ibid., p.25. 
71 ibid., p.15. 
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21.10 The actual numbers of children and young persons within this grouping, who 
need assistance and may not be receiving it, is a matter of considerable 
concern.  Their needs and particularly their health needs can be exceedingly 
complex, and they can substantially affect their quality of life as well as that of 
their parents and siblings. Moreover their difficulties and the stress on their 
families is only likely to increase as they grow older. 

21.11 In terms of the projected incidence of disability, at the Public Forum on Health 
and Disability, Dr Matthews from Health cautioned that: 

We need to acknowledge and respond to the fact that disability 
is a rapidly changing world.  The traditional model was around 
intellectual disability syndromes, such as Down’s.  We now 
have a very large and growing cohort of children with very 
significant and complex needs, who are surviving, who 
previously may not have survived.  Ventilator-dependent 
neonates were unknown in recent memory, and we are now in 
the position of placing and supporting them to live at home with 
their parents.  We now test at birth for over 30 genetic 
conditions, as we've said in our submission.  Because of the 
expert interventions of some of the people sitting at this table, 
we have this increasing cohort of children like the one we're 
talking about, with extremely complex needs, to which I think 
we all have to acknowledge we have a responsibility collectively 
to respond.  In fairness to us and Government, the size, the 
volume and the complexity of the problem has caught people a 
little bit by surprise, and I think it is fair to say that we all need to 
respond to it.72 

21.12 Similarly, the submission received from the Public Schools Principals Forum 
stated that: 

More children are enrolling in schools with undiagnosed or 
unidentified disabilities and have missed the opportunities 
provided by early intervention services, support groups and 
specialised pre schools.73 

Parents with disabilities 
21.13 The Inquiry was informed that the precise number of parents with intellectual 

disability in Australia is unknown.  However, it has been variously estimated that 
parents with intellectual disability constitute less than one per cent of the 
general population of parents, that one to two per cent of Australian families with 
children and young persons aged 0-17 years include at least one parent with a 

                                                 
72 Transcript: Public Forum, Health and Disability, 11 April 2008, pp.46-49. 
73 Submission: Public Schools Principals Forum, 15 January 2008, p.18. 
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learning difficulty (that is, those with a diagnosed or self-identified intellectual 
disability) and that around 40,000 Australian children under five years have a 
parent with a learning difficulty. 

21.14 Despite representing a modest number of all parents, parents with intellectual 
disability are significantly involved in the NSW care and protection system.  
Disability “is constructed as a risk factor for abuse and neglect rather than as an 
indicator of possible support needs.”74  It is more likely that parents with 
disability will have at least one child, if not more, removed early in life, and 
approximately one in six children and young persons in OOHC will have a 
parent who has a disability.75  However, evidence provided to the NSW 
Legislative Council Inquiry into Disability Services and to this Inquiry 
demonstrates that when family support programs are provided to parents with a 
disability the outcomes for their children are not significantly different from those 
for other children.76 

21.15 One study found that parents with intellectual disability are over represented in 
the NSW Children's Court's care jurisdiction and have their children removed by 
order of that Court at a higher rate than children of parents without an 
intellectual disability.  This study found that 8.8 per cent of all cases initiated by 
DoCS involved parents with intellectual disability.  Moreover, of all of the care 
applications filed by DoCS in this study, a disproportionately large number of 
children and young persons of parents with intellectual disability were removed 
from the care of their parents.77 

Issues arising 
21.16 From the information provided to the Inquiry, it seems that not all children and 

young persons who may be at risk of harm because of their, or their parent’s, 
disability are well served by the current system. 

‘Passing the buck’ 

21.17 The Inquiry was informed repeatedly of issues between DoCS and DADHC 
regarding responsibility for relevant aspects of service provision.  For example a 
Regional Director with DADHC stated that: 

                                                 
74 Legislative Council Standing Committee on Social Issues, Care and Support – Final Report on Child 
Protection Services, December 2002, p.145; Legislative Council Standing Committee on Social Issues, 
Making it Happen: Final Report on Disability Services, November 2002, p.128; cited in Submission: People 
with Disability, p.4. 
75 Legislative Council Standing Committee on Social Issues, November 2002, op. cit., p.126; cited in 
Submission: People with Disability, p.4. 
76 Legislative Council Standing Committee on Social Issues, December 2002, op. cit., p.147; Legislative 
Council Standing Committee on Social Issues, November 2002, op. cit., p.126; cited in Submission: People 
with Disability, p.5. 
77 D McConnell, G Llewellyn and L Ferronato, “Parents with a Disability and the NSW Children's Court,” 2000, 
cited in Submission: Intellectual Disability Rights Services, 5 March 2008, p.3. 
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I think sometimes there's tensions around Is this a child 
protection matter?  Is this a parent protection matter?  Is this 
really about disabilities?  Is this about an uncontrolled person 
who needs to be before the court? 78 

21.18 An area of contention is: 

whether child protection concerns co-exist with disability issues 
and assessment of whether any diminished parental capacity 
pre-existed or is a result of parental stress directly arising from 
the child’s disability.  Several cases that have required 
escalation have involved divergent views about this issue.79 

21.19 Submissions and representations to the Inquiry identified that there has been a 
lack of sufficient knowledge or understanding by DADHC caseworkers when 
assessing child protection risk issues; and a similar deficiency in understanding 
by DoCS caseworkers of the effects of disabilities. 

21.20 It is not the case that there has been an absence of guidelines or protocols to 
direct caseworkers when dealing with children and young persons at risk 
because of their or their parent’s disability.  A key objective of the MOU is to 
assist staff of both departments to engage in a collaborative approach to 
assessment, planning and service delivery in relation to children and young 
persons with a disability and their families.  The implementation of the MOU is 
through regional protocols which address specific communication processes at 
a local level and includes joint training initiatives. 

21.21 Clause 5.4 of the MOU outlines the mechanism whereby issues that cannot be 
addressed at the regional level are escalated: 

Where issues of funding and casework responsibilities cannot 
be resolved at a regional level within four weeks of the initial 
communication between the agencies, these cases are to be 
referred for determination by the Directors-General.  No child or 
young person is to be left without adequate support while 
interagency issues are being resolved under this clause. 

21.22 The MOU specifically identifies that DoCS is required to address risk of harm 
reports made by DADHC: 

DoCS will respond to a risk of harm report made by DADHC in 
relation to a child/young person with a disability.  DoCS will 
implement a process to identify DADHC referrals to the Helpline 
and ensure that (a) an appropriate response occurs and (b) 
that, where circumstances permit, DoCS will make prior contact 

                                                 
78 Transcript: Interagency meeting, Dubbo, 3 March 2008, p.38. 
79 Submission: DoCS, Health and Disability, p.14. 
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with nominated DADHC staff before the response occurs, so as 
to minimise the risk of placement breakdown. 80 

21.23 The MOU provides that if a need for statutory intervention arises from the child’s 
or young person’s exposure to risk of harm, then DoCS will provide all supports 
other than those directly related to the child’s or young person’s disability.  
Supports related to the child’s or young person’s disability will be provided by 
DADHC.  The exception to this is where a child or young person cannot 
continue to live at home and the disability is so significant that relative or foster 
care placements are not a viable option.81  In such cases DADHC will provide 
all supports, including placement, other than those associated with the legal 
status of the child or young person. 

21.24 A key part of the MOU with DADHC involves planning for young persons with a 
disability who are likely to have significant support needs upon leaving OOHC.  
Under the MOU joint agency case planning for those within this group is 
required to start at least two years prior to leaving care.82 

21.25 The purpose of the 2008 independent evaluation of the MOU was to assess the 
extent to which agency roles and responsibilities were sufficiently clarified, and 
whether the arrangements supported collaborative approaches to the provision 
of care, protection and support for children and young persons with a disability.  
Most staff reported that they had good working relationships with local 
colleagues and that the understanding of their different roles had improved 
since the MOU commenced.  However, the evaluation found that only 55 per 
cent of DoCS staff and 42 per cent of DADHC staff think that the agreement 
about key definitions in the MOU is now good or excellent.   

21.26 Three key issues were identified as part of the evaluation.  First, it was said that 
DoCS and DADHC have different definitions or interpretations of when a child 
or young person is abandoned, when it is possible or not possible to place a 
child or young person with high needs in foster care, and whether 
circumstances of concern are due to a child’s disability or due to a matter giving 
rise to child protection concerns.  Secondly, it was said that insufficient 
emphasis on joint assessment and planning is given in the MOU.  Finally, it was 
said that the MOU precipitates a focus on who pays for the support for a family 
too early in the assessment of needs process.83 

21.27 As to the first of these issues, staff of both agencies provided examples of a 
case where a child or young person was residing temporarily in a respite 
service or other facility, in circumstances where the parents were still the legal 
guardians and wished to continue to be the decision makers for the child, yet 

                                                 
80 Memorandum of Understanding between DoCS and Department of Ageing, Disability and Home Care on 
Children and Young Persons with a Disability 2003, Clause 4.1.2 
81 ibid., Clause 4.2.8. 
82 ibid., Clause 5.5. 
83 Evaluation of the Memorandum of Understanding between DoCS and Department of Ageing, Disability and 
Home Care on Children and Young Persons with a Disability, 1 September 2008, p.39. 
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indicated that it was no longer possible for them to care for the child or young 
person in the family home.84 

21.28 The DoCS view is that a case of this kind does not constitute abandonment 
because the child is not at immediate risk, partly because the child is in some 
form of care.  It suggested additionally that a court is unlikely to make an order 
for care and protection where the parents continue to be responsible for the 
child.   

21.29 DADHC, however, believes that what has occurred in such a case does 
constitute abandonment.  Further, DADHC staff were concerned that a child or 
young person may be deemed ‘not fosterable,’ due to a lack of available foster 
carers who have the necessary skills to provide the high level of care required.85   

21.30 The evaluation also found that the extent to which structures and protocols have 
been developed and communicated in both agencies to support the MOU has 
varied and that the process is not complete, noting that:86 

a. the metropolitan protocol is the most substantially developed 

b. reviews of protocols have been inconsistent 

c. 45 per cent of DADHC staff and 25 per cent of DoCS staff have read the 
MOU and know it well, while 35 per cent of DADHC staff and 58 per cent of 
DoCS staff have read it once or twice and 17 per cent of staff in both 
agencies know about it but have never seen it or read it87 

d. DoCS staff perceive that the MOU and protocols provide greater clarity 
than DADHC staff 

e. staff of both agencies agree that the MOU provides effective guidance in 
managing cases where a child is assessed to be at risk of harm 

f. only around half of DADHC staff feel the MOU provides clear guidance in 
circumstances where: 

i. a family may be withdrawing or relinquishing care of a child or young 
person with a disability 

ii. foster care is deemed to be not viable 

iii. in response to a report of risk of harm, the DoCS assessment is that 
there is not a risk of harm  

iv. DoCS determines that the issues for the family arises from the child’s 
or young person’s disability rather than a child protection issue88 

g. local level meetings only occur formally in parts of the State, and otherwise 
occur on an ‘as needs’ basis. 

                                                 
84 ibid., p.19. 
85 ibid.  
86 ibid., p.20. 
87 ibid., p.17. 
88 ibid., p.20. 
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h. only seven cases have been escalated to the Steering Committee for 
resolution over the last two years.89 

21.31 The MOU provides for the establishment of a steering committee comprising 
relevant senior Head Office executives of both agencies.  A number of issues 
have been raised, considered and resolved at this level but, according to the 
evaluation, the relevant actions have not been recorded.90   

21.32 The design and implementation of the Leaving Care Program has been a major 
focus of this group and has reportedly been effective.  As part of the evaluation 
however a number of cases were reviewed to determine whether young 
persons exiting care had been notified to DADHC two years prior, as required 
by the MOU.  Seventy-six per cent (31) of cases nominated by DoCS indicated 
that notification was timely compared with 40 per cent (23) of cases nominated 
by DADHC.91   It is of concern that joint training has not occurred in the last two 
years in any of the regions,92 nor has joint work occurred in any of the regions 
on joint recruitment and training of foster carers.93   

21.33 The cases reviewed as part of the evaluation indicated that joint processes for 
case management have generally been followed for only about three quarters of 
the cases.  

21.34 Most staff in both agencies (DADHC 77 per cent and DoCS 80 per cent) 
reported that they knew who to contact when there was a need to escalate a 
contentious case that required more senior legal advice.94  However only 
around half (DADHC 40 per cent and DoCS 60 per cent) thought that 
ambiguous or contentious cases were able to be satisfactorily resolved.95 

21.35 Overall there was mixed evidence that implementation of the MOU had resulted 
in organisational changes to practice and increased understanding that can lead 
to better care and protection work and disability support, for children and young 
persons with a disability. 

21.36 The evaluation report recommended that the MOU be clarified in a number of 
ways including the operational definitions for the kinds of matter set out earlier, 
the approach to joint assessment and planning, governance matters and early 
intervention initiatives.  A joint approach to staff training and recruitment and 
training of foster carers was also recommended.  DADHC has advised the 
Inquiry that it and DoCS have accepted all of the recommendations of the report 
and have commenced implementation of the agreed joint action plan.  

                                                 
89 Although it has been suggested by DoCS subsequently that this is an under-estimation.  
90 Evaluation of the Memorandum of Understanding between DoCS and Department of Ageing, Disability and 
Home Care on Children and Young Persons with a Disability, 1 September 2008, p.22. 
91 ibid., p.22. 
92 ibid., pp.22-23. 
93 ibid. 
94 ibid., p.25. 
95 ibid. 
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21.37 The Inquiry was informed that, while previously meetings between the two 
agencies had been irregular, meetings between senior officers have been 
convened, in more recent times, approximately quarterly, to identify trends, to 
assess data and resolve any issues identified through ‘contentious cases’.  
While this is a positive development it clearly needs to be sustained if the two 
agencies are to work cooperatively together in implementation of the MOU. 

21.38 The Inquiry, while supporting the actions identified in response to this evaluation 
by both agencies, still has significant concerns about children and young 
persons with disabilities, and their families, not receiving adequate support 
services which could address the kinds of issues which if left unaddressed 
could escalate to the point where the risk level was such as to require entry into 
the child protection system.  Similar concerns relate to the entry of children into 
that system by reason of the unaddressed intellectual disability of their parents.  
Early and effective intervention in these cases that left the child or young person 
properly supported at home would be far preferable to their removal into OOHC.  

21.39 The Inquiry received a number of submissions and information which support 
many of the findings of the evaluation. 

21.40 A non-government agency that works with both DoCS and DADHC informed the 
Inquiry: 

…there seems to be at times quite a lot of toing-and-froing, 
confusion, perhaps disagreement between the two agencies as 
to who is actually responsible for this particular child.  There is a 
tendency by DoCS with any child that has a disability to just 
want to move that responsibility across to DADHC when it is not 
necessarily appropriate.96 

21.41 Another NGO stated that: 

We currently have a client who is under 12 years of age with 
high support needs who is in blocked respite and cannot return 
home because his safety would be at risk.  Our advocate 
reports that DoCS and DADHC are each refusing to accept 
responsibility for finding an out of home placement.  DoCS say 
DADHC is responsible and vice versa.97 

21.42 From a carer’s perspective: 

I am the carer of five children with disabilities and that memo is 
still a mystery to me.  Nobody at DADHC or DoCS seems to be 
able to explain it to me.  I would like more information about it.  I 

                                                 
96 Transcript: Public Forum, Wollongong, 14 May 2008, pp.9-10. 
97 Submission: Multicultural Disability Advocacy Association, 4 March 2008, p.26. 
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don't think I am the only carer of a child with a disability who is 
in that boat.98 

21.43 A DoCS worker from a CSC in the Northern Region advised the Inquiry that: 

It just seems that the memorandums of understanding, although 
we have them, that trying to initiate a service to a child who 
clearly has high disability needs is very protracted and very 
difficult and actually stops a child getting the service that it is 
clear that they require.99 

21.44 However, not all workers agreed that the MOU was problematic.  A DoCS 
Regional Director stated that the MOU between DoCS and DADHC: 

…. has been particularly strong.  It was borne out of a group of 
eight kids.  About two or so years ago both agencies were really 
struggling as to roles and responsibilities for those eight kids, 
very complex kids, so we used those kids as a bit of a platform 
to work through a set of issues and to resolve the issues for 
those kids, which were incredibly well resolved, and to build on 
that relationship for other kids. 

So there have been a couple of instances now where we have 
avoided bringing children into out-of-home care because they 
[DADHC] have come to the party with a family choices 
package.  Otherwise we had no option but to get long-term 
orders for those kids and to have found alternative long-term 
carers, so there has been some incredibly good outcomes from 
that perspective.100 

21.45 The issue for many was one of inconsistency, as advised by People with 
Disability Australia Incorporated: 

there are great policies in place and memoranda of 
understanding, et cetera, but what we find as an advocacy 
organisation working with children with disability and their 
families ……is that there is an inconsistency in how policies are 
applied; sometimes, ignorance across the regions around 
policies and what they actually mean.101 

Case Study 24 

In an investigation into the death of a child, the Ombudsman noted that 
both the MOU between DoCS and DADHC and the Interagency Guidelines 

                                                 
98 Transcript: Public Forum, Lismore, 27 March 2008, p.18. 
99 Transcript: Inquiry meeting with DoCS staff Northern Region, p.52. 
100 Transcript: Interagency meeting, Ballina, 26 March 2008, pp.20-21. 
101 Transcript: Public Forum, Health and Disability, 11 April 2008, p.44. 
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are clear regarding case management responsibilities for children with 
disabilities who are reported to DoCS.  However, in his preliminary 
observations and findings the Ombudsman stated: 

Although concerns for the … children’s safety and welfare had been 
identified by both DADHC and [another agency], and the need for a 
collaborative interagency response to these concerns had been 
identified by both agencies, in DoCS absence, neither agency 
pursued such a course.  On the contrary, after discussing the need for 
interagency collaboration to address A’s situation, DADHC closed its 
file for A knowing that DoCS had not allocated her case for risk 
assessment. 

In relation to A’s non-attendance at the special school that was arranged 
for her, the Ombudsman stated: 

In our view, the reported arrangement between the school and 
DADHC effectively abrogated DADHC’s responsibility to provide the 
child with a case management service when this service was 
demonstrably required. 

DADHC made a risk of harm report to DoCS about A however DoCS 
closed the report without further assessment a month or so later.  When 
DADHC was advised that the report would not be allocated, DADHC 
advised that they would request a combined meeting between [another 
agency] DADHC and DoCS, however “DADHC did nothing to pursue this 
option.” 

DADHC later closed the matter.  The Ombudsman was critical that: 

the department closed the matter when it had case management 
responsibility…..DADHC’s failure to meet its responsibilities to A was 
unreasonable.102 

In response to the Ombudsman’s preliminary observations, DADHC 
identified deficiencies in its documentation and supervision in this case. 

21.46 The Ombudsman has taken an interest in this area for some time.  Following a 
critical 2004 report focusing on DADHC support for families at risk of giving up 
the care of their child, DADHC made changes to its policies and practices.  The 
Ombudsman revisited the issue in 2006 and concluded as follows: 

a. there has been progress in relation to the issues of collaboration between 
DoCS and DADHC concerning children with a disability who are at risk of 
being placed in care but significant work is yet to be completed 

                                                 
102 NSW Ombudsman, Investigation into the Death of a Child, Provisional Statement, 2008, pp.119-130. 
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b. DADHC has implemented a range of training programs to improve the 
understanding of working with young children and their families and in 
responding to risk of harm but all staff should complete relevant training 
and the training should be evaluated 

c. more needs to be done in the area of collaboration between DoCS and 
DADHC, for example, in individual planning for children and young persons 
when the MOU is invoked 

d. more needs to be done to build on existing initiatives to improve 
coordination between DADHC and Health, local area health services and 
Education.   

e. DADHC needs to ensure that it has a policy and implementation strategy 
for individual planning for children living at home and supported by 
services.  This is important for identifying what supports a child and their 
family need and for making it clear who is responsible for providing that 
support 

f. more needs to be done to ensure that appropriate long term placements 
are available for children with disabilities entering care on a permanent 
basis 

g. DADHC needs to clarify for the community when, and how, its intensive 
family support services would be available, and to evaluate the 
effectiveness of the new services. 

h. services provided by DADHC should receive the same level of monitoring 
as that required for services funded by DoCS.  While this is planned for the 
future, currently there are no such monitoring arrangements 

i. it is not clear how DoCS and DADHC are collaborating to use existing 
mainstream foster care services. 

21.47 Whilst acknowledging the progress DADHC had made since its first review in 
2004, the Ombudsman concluded that: 

We know through our ongoing work that considerable work still 
needs to be done.  Children and young persons continue to be 
left in respite beds for extended periods because they cannot 
go home and there is no alternative care for them.  The 
development of suitable arrangements for children with very 
complex medical issues remains a priority.  For very young 
children and adolescents with complex behavioural problems—
for example with autism—the adequacy of current supports 
remains a concern.103 

                                                 
103 NSW Ombudsman, Services for Children with a Disability and their Families, Department of Ageing, 
Disability and Home Care: Progress and Future Challenges, May 2006, p.12. 
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21.48 The 2008 evaluation suggests that while there has been some progress 
between the two agencies many of the issues raised by the Ombudsman still 
remain.  They should be addressed. 

Lack of services 

21.49 The Inquiry was consistently told that there are not sufficient services in place, 
primarily, therapy, residential care, foster care, and particularly respite care for 
those parents who are trying their best to maintain a disabled child or young 
person at home and with their birth family.  The Inquiry notes DADHC’s advice 
to it that it provides in excess of 17,000 services annually to children and young 
persons with a disability and that just under three per cent of those come under 
the scope or responsibility of both agencies.  

21.50 While this appears on its face to be a substantial response, it does not indicate 
the nature or duration of the services delivered;  nor does it answer the question 
whether there is an unmet need for services by young people with a disability 
and if so, the extent of it.  

21.51 DoCS identified in its submission to the Inquiry the following common issues 
with the provision of DADHC services: 

a. it is difficult to access therapeutic services such as physiotherapy, speech, 
and occupational therapy 

b. there are few supported independent living options for young persons 
transitioning from statutory care 

c. there are limitations on the capacity to implement Behaviour Management 
Plans  

d. it is difficult to get approvals for home modifications to meet the needs of 
those in OOHC through the Home and Community Care program 

e. there are shortages in respite and other short term care options. 

21.52 In 2002, the NSW Legislative Council stated that: 

Evidence throughout this inquiry has highlighted the current 
crisis orientation of the disability service system.  Families and 
advocates have widely reported that they are unable to access 
supports until they reach crisis point, and programs … have 
reinforced a perception that ‘creating’ a crisis will produce a 
response.104 

21.53 Little seems to have changed.  DoCS informed the Inquiry: 

At times children with a disability can be reported to DoCS as 
being at risk of harm, or parents of a child with a disability make 

                                                 
104 Legislative Council Standing Committee on Social Issues, November 2002, op. cit., p.115. 
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a Request for Assistance to gain access to support services to 
alleviate stress in the family.  These reports or requests to 
DoCS appear to be initiated as a way of gaining access to the 
limited number of services available within the current disability 
services system.105 

21.54 In particular, the shortage of respite and other short term care options can push 
some families into crisis: 

When the pressure on parents who have been actively seeking 
respite services reaches crisis level, parents request that their 
child be taken into OOHC as they can no longer cope.  Cases 
have been identified where families have felt that relinquishing 
parental responsibility was the only option to enable their child 
access to services.  Sometimes parents do not understand that 
this extinguishes their rights to make most decisions about their 
child.  It is of concern to DoCS that there is a cohort of children 
with disabilities who enter the OOHC system due to lack of 
available disability services.106 

21.55 The Inquiry heard of instances where families desperate for assistance found it 
necessary to refuse to pick up children or young persons who had been 
admitted to hospital or placed in respite care, in order to attract the attention of 
DADHC or DoCS.  Relinquishment of parental responsibility where that is 
considered to be the only option for parents to obtain services for their children, 
should never be necessary in any acceptable health and welfare system.  This 
is an area where DoCS, Health and DADHC should actively work together with 
parents who have reached this crisis point, in a way that can also maintain their 
right to participate in decisions involving their children. 

21.56 The Inquiry has been informed of a growth in the availability of respite care 
since July 2006, of over 1,000 new places, with more projected, however 
DADHC did not, when asked by the Inquiry, provide data on current and 
projected demand for respite care.  DADHC did advise that no application for 
respite is refused, although that response does not sit comfortably with the 
experiences reported to the Inquiry of those who had found it difficult, and 
sometimes, impossible to obtain respite care.  

21.57 This is evident from other information provided by DADHC to the effect that “on 
average up to 8 families statewide lose access to respite for each respite bed 
that becomes unavailable due to an overstay.”107  DADHC has also made it 
clear that it does not suggest that every request is met.  It pointed out that a 
service request register is maintained, and that families on the register are 
invited, on a quarterly basis to indicate what respite they would like to be 

                                                 
105 Submission: DoCS, Health and Disability, p.13. 
106 ibid. 
107 Correspondence: Department of Ageing, Disability and Home Care, 10 October 2008, p.6. 
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considered by the Regional Application Committee.  It acknowledged that its 
attempt to allocate respite may not always match these requests.  

21.58 DADHC advised the Inquiry that between 1 July 2005 and 30 June 2008, 29 
children and eight young persons overstayed their allocated period of respite.108  
The average length of stay for a child was one year, 11 months and 26 days, 
and for a young person was seven months and 12 days.  The significance of 
this data, however, is limited as DADHC does not maintain data on the period of 
respite which is booked for each client.  Nine of these children and four of the 
young persons are reportedly still in respite.109  The Deputy Director-General, 
Service Development from DADHC advised that: 

The issue for us then becomes one of parental responsibility, 
because for a small number of those children, the parents 
rightly retain a parental role in their care, but they are reluctant 
and often refuse consent to allow DADHC to move those 
children into more permanent accommodation, so some of 
those children then end up staying in a block respite bed for a 
long time…. 

They're abandoned in our sense in that they have been left with 
us and the parents are saying, ‘We're not going to take them 
home,’ but in a DoCS sense they're not abandoned, because 
they're in a DADHC facility and they're getting care.110 

21.59 From information provided to the Children’s Guardian by DADHC and in turn 
given to the Inquiry, between 2005-2007, there were 32 children under the age 
of 16 years living in DADHC respite care placements.  The average period of 
stay was estimated as 501 days.  A similar pattern was observed in the older 
age group, 16 – 17 years, with the average stay for the 22 people in this age 
group, being 502 days. 

21.60 The Inquiry is aware that DADHC has consulted on a new policy to address this 
issue.  It has been advised that following considerable feedback from families, 
advocacy groups and disability organisations, significant changes have been 
made to the draft of this policy. 

21.61 In his 2006/07 Annual Report, the Ombudsman also noted that a number of 
beds in respite centres have been ‘blocked,’ further restricting the availability of 
services.  Beds in respite centres become blocked when they are used to house 
someone for long periods of time, usually because the person does not have 
alternative accommodation.   

                                                 
108 Department of Ageing, Disability and Home Care does not have data for persons who overstayed in respite 
prior to July 2005; ibid. p.4. 
109 ibid., p.5. 
110 Transcript: Public Forum, Health and Disability, 11 April 2008, p.50. 
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21.62 The Ombudsman has received complaints on this matter that raise significant 
issues such as the adequacy of care provided to residents living in blocked 
respite beds (that is, in relation to individual planning, health care planning and 
behaviour management), the adequacy of plans to move some residents into 
permanent accommodation, the assessment of risk and management of 
incidents for residents in respite services, and a lack of respite for other families 
due to blocked beds.111 

21.63 Not surprisingly, there is a significant over representation of children and young 
persons with a disability in the high and complex needs group.  Residential care 
for high and complex needs children and young persons is generally not a 
preferred option as those with a disability are extremely vulnerable in that form 
of care.  DoCS stated: 

The provision of adequate resources for DADHC to provide 
accommodation options for this group of children and young 
persons is therefore of significant interest to DoCS.112 

21.64 A parent recounted her experience for the Inquiry: 

I have a child who has complex medical needs and who is 
profoundly disabled.  He, in November 2006, was put into care 
for eight weeks through child protection issues.  During that 
time, he had five different placements, and the last placement 
he had was in a residential place which was a place for 36 kids.  
In that place, in his room, there were six children, all with very 
high medical needs - physical disabilities and intellectual 
disabilities – and they told me that this was the only place there 
was for him.  They said that, because of the level of his need, 
there was no foster care situation, no other situation for him to 
be in. 

He returned to my care-and he needed 24-hour care, turning at 
night, had epilepsy and needed tube feeds and everything else-
eight weeks later, and since he has been returned to my care 
DADHC provides minimal help with my son in the home-they 
come to shower him twice a day, which was put on me, I didn't 
actually ask for that-but there is such a gap. 

My son was 11 at the time, but if I was to drop dead tomorrow, 
then there isn't anywhere, really.  People say, ‘Oh, yes, there is 
this and there is this and there are family places and this and 
that’, but the reality was that there wasn't anything, in a crisis 
situation, for my son. 

                                                 
111 NSW Ombudsman, Annual Report, 2006/07, p.90. 
112 Submission: DoCS, Health and Disability, p.15. 
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So if I drop dead - my son is a little boy first, with emotional 
needs and physical needs of being needed to be loved and 
cared for, first and foremost.  How can one carer, in a room full 
of six kids with multiple disabilities and medical needs, have 
that connection?  You can't.  It is a real gap.113 

21.65 A paediatrician from Sydney Children’s Hospital informed the Inquiry that 
DADHC does not provide holistic services: 

So often the service that is provided by DADHC is a goal-
orientated service that deals with one issue.  When that issue 
has been dealt with, the case is effectively closed and they are 
told that they must ring the intake line again…In a six week 
input in behaviour management, the behaviour for that child and 
the disability for that child is not going to go away; it is there for 
life.  There seems to be a lack of recognition that these children 
actually need a lifetime service from somebody.114 

21.66 It was suggested that DADHC’s eligibility criteria can also pose difficulty.  For 
example, a paediatrician from the Sydney Children’s Hospital stated that:  

We frequently find that, particularly with children with autism, 
they are unable to get a service from DADHC because they 
don't meet the eligibility criteria of having an intellectual 
disability that is in the moderate or severe range.  So children 
who have very significant behaviour problems, being frequently 
suspended from school, causing major challenging behaviour 
issues in the home and school environment, may not be able to 
get a service ……because they do not meet the eligibility 
criteria.  They meet the broad definitions of a disability, their 
functioning is very much disordered and the functioning of the 
family is very much disordered, but they are unable to access 
services because they don't actually have an intellectual 
disability.115 

21.67 Other case studies were brought to the Inquiry’s attention which support the 
comments made above.  

Case Study 25 

A child with autism was killed in circumstances that resulted in his mother 
being convicted for his manslaughter.  The Deputy State Coroner’s findings 
reveal that the child and his family lived in regional NSW.  By the time he 
was 18 months old, his parents were actively seeking to access early 

                                                 
113 Transcript: Public Forum, Health and Disability, 11 April 2008, pp.65-66. 
114 Transcript: Public Forum, Health and Disability, 11 April 2008, pp.40-41. 
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intervention services, but were told there were no vacancies at the service 
in their area. As a result, the child did not receive any early intervention 
services until he was five years old, and even then, only after his parents 
threatened the service provider with legal action. The child was only 
provided with a one hour service once per week, and made little progress 
in the ensuing 12 months.  Once the child reached school age, his parents 
struggled to find a school with the appropriate resources to deal with his 
behavioural problems. He eventually attended a special autism class with 
three other students (after his family moved to Sydney).  

The child’s family faced a range of crises during the child’s lifetime, some 
probably relating to the stress of caring for a severely disabled child, 
including marital breakdown and mental health problems.  DoCS received 
a risk of harm report concerning the reporter’s fears that the child’s father 
had suffered a mental breakdown and might harm himself and his family.  

The child was killed when he was about 10 years old, following an 
apparent disagreement between his parents in relation to the child’s needs.  
The Deputy State Coroner’s recommendations, handed down in October 
2006, included: 

That DADHC and DoCS establish a high level working party to 
consider how relevant interagency information can be shared in a 
timely manner and that such a working party consider the 
Ombudsman’s report of May 2006 “Services for Children with a 
Disability and their Families,” as well as the report of DoCS’ Child 
Deaths and Critical Reports Unit in relation to another child.  

That DADHC consider “ear-marking” funding specifically for the provision 
of early intervention services to severely disabled children (particularly for 
children with an early diagnosis of autism), and respite and support 
services for the families of those children. 

That DADHC consider implementing a system whereby severely disabled 
children being cared for by their parents have their needs assessed, and 
where appropriate, be allocated a caseworker to assist in accessing 
services.  

21.68 The Inquiry sought and received a response from DADHC as to the measures 
which it had taken following the recommendations made in this case. 

21.69 The Inquiry was informed that DoCS, DADHC and other human service 
agencies, in the period since the death of the subject child, had made 
“considerable progress”116 in addressing the need for improved interagency 
communication, including reconvening the Child Protection Senior Officers 
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Group and developing the MOU between DoCS and DADHC (signed in 
November 2003).  Additional funds have been made available for children with 
disabilities generally, including autism, and additional caseworkers were 
employed in 2006 to coach and mentor staff.  The program Stronger Together 
was also introduced in 2006.  DADHC has advised that there has been an 
$11.7 million enhancement to the existing investment of $92 million under this 
program, but has also flagged that it would require significant additional 
resources to improve the outcomes for all children and young persons with a 
disability and to meet community expectations.  It has not however provided the 
Inquiry with any estimate of the additional funding which it considers would be 
necessary to achieve these objectives, either in full or substantially. 

Inquiry’s view 
21.70 The Inquiry acknowledges that the intersection between children and young 

persons with a disability and their families, and child protection issues can be a 
fraught and troubled area. 

21.71 The submissions received and the views expressed to the Inquiry at its many 
Public Forums, and interagency meetings, attest to the desperation and 
frustration experienced by families, in getting the right services at the right time 
and, at times, any services for their children with disabilities. 

21.72 Families spoke of their frustration in negotiating complex issues within a 
fragmented service system in which individual agencies were inclined to look to 
others to take responsibility for an individual matter.  Staff echoed many of 
these difficulties and tensions. 

21.73 The Inquiry is aware that in some areas and regions the MOU between DoCS 
and DADHC works better than in others.  Some staff from DADHC and DoCS 
described the existence of goodwill and genuine efforts to make interagency 
approaches work.  This highlighted to the Inquiry the importance of relationships 
and the difference that particular staff members can and do make.  The Inquiry 
is disturbed, however, to observe a system that may rest on the good fortune of 
the presence of particular personalities within a local DoCS or DADHC office.  

21.74 The Inquiry is aware that DADHC was formed in 2001 by bringing together into 
a new department, the former Ageing and Disability Department, the disability 
services formerly provided by DoCS, and the Home Care Service of NSW.  At 
that time the Government stated that the creation of DADHC “will help leverage 
better outcomes for people with disabilities.”117 

21.75 The Inquiry does not advocate a return to the former position of disability 
services being part of DoCS, however, the need for an improved system for 
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children and young persons with disabilities who may be at risk of harm, and 
their families, is clear.  There is a need for a whole of government approach to 
meet the expectation of the community that mainstream agencies will provide 
the first level of support to people with a disability and to their families or carers.  

21.76 In 2006 the Ombudsman stated that: 

many families who care for children and young persons with 
disabilities may face significant stress, and that this stress can 
be unduly aggravated by ineffective implementation of key 
policies and difficulties in accessing essential services. 118 

This observation remains strongly relevant today. 

21.77 While the Inquiry is mindful that the Ombudsman’s report is now two years old, 
the representations made to the Inquiry suggest that many of these issues are 
still current in 2008.  Further, the Ombudsman’s recent investigation into a child 
death also demonstrated that many of the systemic problems detailed in his 
2004 and 2006 reports still exist.119  The 2008 evaluation report also provides 
evidence that significant tensions and problems remain. 

21.78 The Inquiry supports the recommendations made by the MOU evaluation.  
More, however, is required.   

21.79 First, the establishment of a senior position in DADHC, and the development of 
a common assessment framework as set out in Chapter 10 should improve the 
joint planning and assessment of children and young persons who need 
assistance from both DoCS and DADHC, but only if their staff are uniformly or 
unreservedly committed to participation in that process. 

21.80 DoCS acknowledged that its staff are not specialists in disability.  DADHC also 
acknowledged that its staff’s core skills are not in assessing risk of harm.  The 
consequences of these respective deficiencies can lead to decisions which are 
inappropriate and which risk exacerbating the situation for a child or young 
person with a disability and their family.  This means that effective cross agency 
framing must be provided, and maintained for the benefit of new staff. 

21.81 Secondly, the 20 Specialist Casework Consultant positions for children and 
young persons within DADHC that were established to provide expert advice on 
casework practice to DADHC staff as well as to agencies such as DoCS, should 
be used in conjunction with the position referred to above.  Similarly, the DoCS 
Director, Practice Standards positions should work in conjunction with these 
Specialists Casework Consultant positions to investigate mechanisms for joint 
training and professional development. 

                                                 
118 NSW Ombudsman, Services for Children with a Disability and their Families, Department of Ageing, 
Disability and Home Care: Progress and Future Challenges, May 2006, Foreword. 
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21.82 Thirdly, DADHC’s concern that there are currently no satisfactory options for 
formally resolving placement and other key life decisions for children and young 
persons with a disability, where it is concerned that the parent is no longer 
acting in the best interests of the child or young person is a legitimate concern. 
As a consequence, it suggests that it is limited in its ability to respond to the 
needs of those within this group and that while any such conflict remains 
unresolved it is also difficult to find suitable placement options. 

21.83 DADHC stated that it would welcome the introduction of a formal mechanism 
which would permit mediation in such cases.  This could include the 
development of a legal framework for the appointment of a third party, with 
authority to make any necessary decision and/or with authority to mediate a 
resolution which is in the best interest of the child or young person.  Without 
such a framework children and young persons with a disability will continue to 
be afforded less protection in the OOHC system than other children and young 
persons.  The Inquiry supports this proposal. It may be that the Guardianship 
Tribunal is an appropriate body with which to discuss such a mechanism. 

21.84 The recommendations made later in this report concerning a statutory scheme 
to regulate voluntary OOHC, which would provide a scheme of intensive 
regulation and services for children and young persons with disabilities who are 
placed into care voluntarily by their parents, would address this issue in part.  

21.85 Finally, it is apparent that there are not enough services for children and young 
persons with a disability and their families or for parents with intellectual 
disabilities who have children or young persons in their care. 

21.86 The Inquiry is also aware of Commonwealth-State reforms that should provide 
additional resources.  It agrees that:   

Current arrangements for the delivery of disability services by 
Commonwealth, State and Territory Governments are 
inconsistent, do not meet existing demand, do not have 
consistent, enforceable quality standards and have no 
nationally consistent assessment processes.  While other 
service systems such as aged care and child care have 
undergone substantial reform over the past 20 years, the 
disability services system has not had such a broad national 
reform.120 

21.87 That broad national reform is necessary. 

                                                 
120 Briefing Paper, Community And Disability Services Ministers’ Conference, Agenda Item 1.2, “Disability 
Agreement – Policy and Reform Directions” (issued 18 July 2008), 23 July 2008. 
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Recommendations 

Recommendation 21.1  

A data management system should be developed in DoCS and the 
Department of Ageing, Disability and Home Care to identify joint clients. 

Recommendation 21.2  

The Memorandum of Understanding between DoCS and the Department 
of Ageing, Disability and Home Care should be revised to provide the 
operational definitions set out in the 2008 Memorandum of 
Understanding evaluation and to specify the manner in which joint 
assessment and planning will occur. 

Recommendation 21.3  

Joint training should be carried out for DoCS and Department of Ageing, 
Disability and Home Care staff, in relation to the care and protection of 
children and young persons with a disability, and in relation to the 
individual and mutual responsibilities of the two agencies. 

Recommendation 21.4  

The recruitment and training of foster carers who care for children and 
young persons with a disability in voluntary and statutory OOHC should 
occur jointly by DoCS and the Department of Ageing, Disability and 
Home Care. 
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Recommendation 21.5  

The Department of Ageing, Disability and Home Care and DoCS should 
develop additional models of accommodation and care for children and 
young persons with a disability who are subject to the parental 
responsibility of the Minister for Community Services, or for those 
whose disabilities are such that they are unable to continue to reside in 
their homes.   

Recommendation 21.6  

Consideration should be given to the establishment of a suitable 
mediation process for those cases where the Department of Ageing, 
Disability and Home Care considers that services are needed for a child 
or young person with a disability and the parents or carers of such child 
or young person are not acting in their best interests in relation to the 
provision, or non-acceptance, of those services. 
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Introduction 
22.1 In this chapter the role of DoCS in relation to the coordination of the provision of 

community welfare services to victims of disasters is examined as well as the 
question of whether this responsibility should rest partially or wholly with some 
other department or departments of the Government. 

22.2 Several agencies have a potential responsibility for responding to a disaster.  
Apart from the agency specific legislation concerning these bodies, which 
include the Police, NSW Fire Brigades, NSW Rural Fire Service, the Ambulance 
Service of NSW, the NSW State Emergency Service, Health and DoCS, the 
nature of the response and the relevant powers of these agencies are governed 
by the following legislation:  

a. State Emergency Service Act 1989   

b. State Emergency and Rescue Management Act 1989 (SERM Act) 

c. Community Welfare Act 1987 (the Community Welfare Act). 

22.3 There is a complex list of obligations, responsibilities and governance. 

22.4 In relation to DoCS, it is assigned statutory responsibility under the Community 
Welfare Act to provide a coordinating role for the provision of community 
welfare services for the victims of those disasters that are declared, by the 
Minister for Community Services, for the purpose of the application of s.37A of 
the Act.  The Minister is not to make such a declaration unless satisfied that it is 
of such a nature as to warrant its treatment as such.121  

22.5 Although the definition of a ‘disaster’ is in different terms from that given to 
‘emergency’ under the legislation previously mentioned, it is in sufficiently broad 
terms to capture substantially the same events, at least once they have 
occurred. 

22.6 ‘Emergency’ under the SERM Act contemplates actual and imminent 
occurrences, and to that extent it may have a wider application than the 
expression ‘disaster’ which is defined in the Community Welfare Act to mean an 
occurrence, whether or not due to natural causes, that causes loss of life, injury, 
distress or danger to persons or loss of, or damage to, property; while a 
‘disaster victim’ means a person who is in need or distress, or whose property is 
lost or damaged, as a result of a disaster.122 

22.7 The Community Welfare Act provides for the coordination of welfare services for 
victims of declared disasters and financial and other assistance to disaster 
victims. 

                                                 
121 Community Welfare Act 1987 s.37A(2). 
122 Community Welfare Act 1987 s.37(1). 
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22.8 The governance structure for disaster recover operations in NSW is illustrated 
in the following flow chart: 

Figure 22.1 Governance structure for disaster 

 

DoCS responsibilities under the Displan 
22.9 Section 12 of the SERM Act provides for the development of a NSW State 

Disaster Plan (Displan).  The Displan can be activated in the event of an 
emergency whether or not a state of emergency has been declared by the 

State Disaster Human 
Services Functional Area - 

Sub Committee 
Chaired by the DoCS State 
Disaster Recovery Manager and 
comprises State representatives 
of the DoCS Community 
Partners: 

• Red Cross 
• ADRA 
• Anglicare 
• Salvation Army 
• St Vincent de Paul 

May also include 
representatives from: 

• Department of 
Education and Training 

• NSW Health 
• Centrelink 
• Local Government 

Association 
• Department of Primary 

Industries 
• Community Relations 

Commission 
• Insurance Council of 

Australia 

State Emergency Management Committee 
Under the Displan, the State Emergency Management 
Committee has overall responsibility for managing all 
aspects of emergency preparation, response and 
recovery. 

The DoCS State Disaster Recovery Manager sits on this 
committee. 

Chaired by the State Emergency Operations 
Controller. 

Regional Disaster Recovery Human 
Services Functional Area – Sub 

Committee 
The DoCS Regional Disaster Recovery 
Manager is responsible for convening this 
committee.  Regional representatives of 
DoCS Community Partners sit on this 
committee. 

18 District Emergency Management Committees 
Comprises representatives of all relevant government 
agencies. 

Each DoCS Region has a Regional Disaster Recovery 
Manager who attends meetings of this committee.  
Because they are 18 communities and 7 DoCS regions, 
the duties of the DoCS Disaster Recovery Managers are 
generally shared by a one or more Deputy Managers. 

Chaired by the District Emergency Operations 
Controller who is the Region Commander of Police. 

Local Emergency Management 
Committees 

There is a Local Emergency Management 
Committee for every Local Government Area. 

The Local Emergency Operations Controller 
(LEOCON) is a Police Officer. 

In DoCS, it is often the Regional Disaster 
Recovery Manager or one of the Deputy 
Managers that attend these committee 
meetings.  It is the members of this committee 
that are generally ‘on call’ who are contacted 
by the LEOCON during a disaster event. 
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Premier.123  As an agency responsible for community welfare services under the 
Community Welfare Act, DoCS is identified in the Displan as the Functional 
Area Co-ordinator of welfare services during the response and recovery stages 
of an emergency. 

22.10 As such DoCS’ role is to manage and coordinate the welfare services 
component of recovery services of the State to assist those in need.  The 
Disaster Recovery-Human Services Functional Area Supporting Plan (Human 
Services Plan) outlines the management and governance arrangements that 
DoCS is required to have in place to coordinate human services (that is, 
disaster welfare services) in the event of an emergency. 

22.11 During those operations, one of the five volunteer agencies later mentioned 
provides welfare services to victims of incidents and emergencies and perform 
other functions, including the: 

a. establishment of Evacuation Centres and Recovery Centres to manage the 
provision of emergency accommodation and essential material needs of 
victims 

b. provision of personal welfare support, referral and advisory services to 
victims 

c. provision of financial assistance to victims 

d. management of donations (the Inquiry understands that new arrangements 
are being made so as to remove this responsibility from DoCS) 

e. coordination of catering facilities and services to provide meals for victims 
of emergencies and personnel engaged in emergency response and 
recovery operations. 

DoCS State Disaster Recovery Centre 

22.12 The State Disaster Recovery Centre (SDRC) is located in Parramatta.  It has a 
small staffing establishment headed by the State Disaster Recovery Manager.  
Its current staffing consists of three permanent positions and eight temporary 
positions.  Currently 2.5 of the eight temporary positions are vacant. 

22.13 The SDRC is responsible for: 

a. supporting all regional disaster recovery staff and ensuring that disaster 
management plans are in place across the State 

b. training regional staff who have volunteered to work as Disaster Recovery 
Officers, Team Leaders or Centre Managers 

c. administering the NSW Disaster Relief Scheme and the Community 
Disaster Relief Fund, and preparing the necessary paper work to seek 
reimbursement from Treasury for the cost of responding to a disaster event 

                                                 
123 State Emergency and Rescue Management Act 1989 s.13(2). 



 Special Commission of Inquiry into Child Protection Services in New South Wales 883 

 

d. representing DoCS in statewide cross agency planning against the 
possibility of future major disaster events.  This includes planning for 
emergencies and participation in emergency management exercises such 
as those potentially involving: 

i. a terrorist attack (especially in the Sydney CBD) 

ii. a radiation leak at Lucas Heights 

iii. an outbreak of the (avian) influenza pandemic 

iv. the activation of safety sites for the Sydney CBD Emergency Subplan. 

Role of DoCS community partners 

22.14 To fulfil its responsibilities under the Displan, DoCS works in partnership with 
five community partners to deliver disaster recovery services to affected 
communities, and in particular to meet the immediate needs of people who are 
evacuated due to an emergency, or who are unable to complete their journey 
due to an emergency.  Each agency’s role is defined in an MOU between DoCS 
and the agencies.  The community partner responsibilities are outlined in the 
table below. 

Table 22.1 Disaster welfare responsibilities of DoCS’ community partners 
Agency Responsibility Service 
Adventist Development 
and Relief Agency 
(ADRA) 

Emergency accommodation ADRA provides temporary 
accommodation assistance to 
victims of disasters. 

Anglicare  General support Anglicare provides assistance with 
specific tasks or services as 
identified by DoCS. 

Australian Red Cross Personal support The Australian Red Cross 
provides care and comfort to those 
affected by disasters and 
assistance to victims needing 
information. 

Salvation Army Catering The Salvation Army arranges food 
and refreshments for disaster 
victims, volunteer rescue and 
recovery workers and, on 
occasion, for paid emergency 
workers. 

St Vincent de Paul 
Society 

Material and personal 
requisites  

The St Vincent de Paul Society 
assists evacuees by providing 
basic necessities such as 
blankets, toiletries, mattresses and 
clothing. 

22.15 Upon activation of the Human Services Plan, DoCS is required by its MOU with 
community partners to provide: 

a. financial support to the community partners to assist in the discharge of 
their responsibilities under the MOU during operations 

b. coordination with other Functional Area Coordinators 
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c. Disaster Recovery Centres as operationally necessary, staffed and 
equipped as approved by the State Disaster Recovery Manager 

d. administrative support services as negotiated 

e. a directory of key personnel appointed to the State and Regional Disaster 
Recovery Committees 

f. meetings of the State and/or Regional Disaster Recovery Human Services 
Committee.124 

DoCS’ response to an emergency or disaster 

22.16 Obviously DoCS’ response will vary according to the nature or the seriousness 
of the event.  A number of possible responses may be required.  So far as 
DoCS is concerned, its assistance or involvement is considered by the Regional 
Disaster Recovery Manager in consultation with the State Disaster Recovery 
Manager and the DoCS Regional Director, along with one or other of the Local 
Emergency Operations Controller, or District Emergency Operations Controller, 
or State Emergency Operations Controller, depending on the magnitude of the 
event. 

22.17 DoCS’ involvement may then range from assisting with evacuation and recovery 
measures to providing financial and other support, which may be immediate or 
for a longer term, and which in some instances may be means tested. 

Evacuation Centres 

22.18 Evacuation Centres are established by DoCS to meet the immediate needs of 
victims following an emergency situation.  They may include travellers 
(commuters and tourists) who are unable to complete their journey.  DoCS 
works with its community partners to establish the Evacuation Centres and to 
provide immediate assistance during the first 48 hours following a disaster 
event.  This involves the provision of food, clothing, temporary accommodation, 
transport and emergency health and safety. 

22.19 If the services are not available within the Evacuation Centre the preferred 
option is to provide enough cash assistance to meet the immediate needs of the 
disaster affected person(s).  When assessing a person’s needs, staff are guided 
by DoCS Disaster Recovery-Immediate Assistance Policy. 

Recovery Centres 

22.20 In the case of larger or more protracted disaster events, it may be necessary to 
establish a Recovery Centre.  Recovery Centres operate on a ‘one stop shop’ 
model which removes the necessity for victims to seek services at several 
venues and eliminates the duplication of services provided to individuals and 

                                                 
124 Memorandum of Understanding, Disaster Recovery Services, July 2005, p.2. 
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families.  Generally, DoCS casework staff are redeployed to work as Disaster 
Recovery Officers in the Recovery Centres, to take advantage of their training in 
working with people under stress. 

22.21 The duties of a Disaster Recovery Officer are to:  

a. assess the needs of the victim and provide referrals to appropriate services 
as required 

b. provide information to the victim on the assistance available to alleviate 
personal hardship and distress, which includes emergency food, clothing, 
accommodation and if, eligible, the provision of longer term assistance to 
recover from the effects of a disaster event 

c. assist the victim in completing the required applications for financial 
assistance, under various relief schemes, assess the eligibility of victims 
based on the information gathered against the eligibility criteria and make a 
recommendation to the Recovery Centre Manager 

d. provide ongoing personal support services including interpersonal help, 
active listening and psychological first aid 

e. maintain case files for all victims including maintaining file notes, 
undertaking appropriate verification of information supplied by the victim 
and maintaining a database.125 

Operations Centres 

22.22 Depending on the scale of the disaster event, the SDRC may also establish a 
State or Regional Operations Centre for the purpose of the overall coordination 
of disaster relief across a wider area.  An Operations Centre may be 
established for instance during a particularly active bushfire season when there 
are a number of bushfires burning around the State. 

NSW Disaster Relief Scheme 

22.23 The NSW Disaster Relief Scheme allows for the distribution of immediate and 
longer term assistance to disaster affected victims.  People can apply for 
assistance at Evacuation or Recovery Centres.  It is the role of the Disaster 
Recovery Officer to assess the eligibility and needs of the applicant against a 
standard set of criteria.  The Disaster Recovery Officer makes a 
recommendation about the application, and it is then either approved or 
declined by the delegated officer (usually the Centre Manager). 

22.24 Disaster Recovery Officers are required to inspect the disaster affected 
premises before making any recommendations, and to comply with the 
Departmental Guidelines when handling such applications. 

                                                 
125 This database is separate from the KIDS database. 
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Community Disaster Relief Fund 

22.25 The Director-General of DoCS has responsibility for establishing and 
administering the Community Disaster Relief Fund for which provision is made 
in the Community Welfare Act.126  This fund is made up of both private 
donations and public funding. 

22.26 Assistance available through the Community Disaster Relief Fund is separate 
from the government assistance provided through the NSW Disaster Relief 
Scheme.  Grants are made on the basis of criteria recommended by the 
Community Disaster Relief Fund Standing Committee and are not means 
tested. 

Delivery of services and funding 

Funding 

22.27 Disaster recovery expenditure varies from year to year.  In the incident involving 
the floods, in the Hunter for example, it required the services of up to 390 DoCS 
staff for varying periods over 11 weeks.  As the former Director-General 
observed to the Inquiry: 

You can pretty much guarantee that you will get something in a 
year, but some years the disaster budget will be very small, and 
other years you may have raging bushfires across half of NSW 
and you need a substantial number of staff.127 

22.28 The annual expenditure, the Inquiry was advised, can be up to up to $7 or 8 
million. 

22.29 In purely budgetary terms, DoCS is not required to absorb the cost of providing 
disaster recovery services from within existing resources.  Rather, it receives a 
corresponding increase in revenue to offset these costs, including the costs of 
backfilling the positions of staff diverted to recovery work, including any 
overtime worked to cover for their absence or to respond to the disaster, as well 
as the costs of community partners who have provided assistance at DoCS’ 
request. 

22.30 Around Australia, the cost of disaster recovery is not solely borne by state 
governments.  Under its Natural Disaster Relief and Recovery Arrangements 
Determination 2007, the Commonwealth “may make payments to a State in 
partial reimbursement for State expenditure in relation to a natural disaster.”128  

                                                 
126 Community Welfare Act 1987 ss.38-40. 
127 Transcript: Inquiry meeting with DoCS senior executives, 11 February 2008, p.73. 
128 Commonwealth Department of Transport and Regional Services, Natural Disaster Relief and Recovery 
Arrangements. Determination 2007, p.1. 
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Essentially, the Commonwealth reimburses the states for relief or recovery 
operations and the provision of assistance to disaster victims, such as 
emergency food, clothing, temporary accommodation, repair or replacement of 
furniture and personal effects, removal of debris and repairs to housing.129 

22.31 Under a cost sharing formula with the Commonwealth, NSW pays for the first 
$98.9 million of natural disaster costs each year and can claim from the 
Commonwealth for half of all eligible Personal Hardship and Distress costs 
within this first threshold.  The Commonwealth then matches NSW expenditure 
for costs between $98.9 million and $173.1 million and beyond that covers three 
quarters of all costs.130 

22.32 NSW Treasury is responsible for seeking reimbursement from the 
Commonwealth.  However, DoCS is required to provide Treasury with 
appropriate documentation regarding the cost of providing material assistance 
and of redeploying staff to disaster recovery operations. 

22.33 In 2007/08 DoCS provided almost $3 million in financial and material assistance 
to individuals affected by disaster events, including some cases that carried 
over from previous years.131 

22.34 During 2007/08 DoCS also provided almost $200,000 for drought-affected 
families and individuals.  More than half of the affected households that 
received drought assistance lived in DoCS Western Region.132 

Delivery of services 

22.35 The Annual Report for 2007/08 reports that DoCS responded to 27 natural or 
other disasters across NSW.133 

Table 22.2 List of events where assistance was provided 2007/08 
Location Event Type Date 
Auburn Wall collapse July 2007 
Rosehill Burst water main July 2007 
Mount Kembla Bushfire October 2007 
Cowan Bushfire October 2007 
Lismore Hailstorm October 2007 
Dunoon Severe storm October 2007 
Stanmore Boarding house fire October 2007 
St Marys Siege October 2007 
Port Stephens Bushfire October 2007 
Werris Creek Silo fire November 2007 

                                                 
129 ibid., p.2. 
130 NSW Office of Emergency Services: www.emergency.nsw.gov.au. 
131 DoCS, Annual Report 2007/08, p.18. 
132 ibid. 
133 ibid. 



888  Disaster recovery 

 

Location Event Type Date 
Blacktown Hailstorm December 2007 
Toowoon Bay Potential gas cylinder explosion December 2007 
Lake Cargelligo Storm and flooding December 2007 
Wallerawang Fireworks explosion December 2007 
Grenfell Tyre factory fire January 2008 
Northern Rivers Flood January 2008 
Tenterfield Flood January 2008 
Wollondilly Windstorm January 2008 
Cooma Storm January 2008 
Shoalhaven Storm January 2008 
Ultimo Shop explosion February 2008 
Port Stephens Storm February 2008 
Merrylands Apartment block fire February 2008 
Muswellbrook Storm February 2008 
Waterloo Burst water main March 2008 
Mid North Coast Flood April 2008 
Wyong Flood April 2008 

22.36 Significant events noted in the 2007/08 Annual Report included the following: 

a. The severe weather on 8 June 2007 resulted in strong winds, and heavy 
rains in the Mid North Coast, Hunter and Sydney metropolitan regions.  
Recovery activities for the Hunter and Central Coast continued through 
most of 2007.  Recovery Centres operated in Newcastle, Wyong, Cessnock 
and Singleton.  By mid-August, all had closed except the centre in 
Newcastle, which operated until late October 2007.  More than 3,000 
people visited these centres.  DoCS conducted more than 1,960 home 
visits and received more than 1,000 applications for assistance with repair 
or replacement of household contents, or structural repairs. 

b. Flooding was caused by heavy rain on the North and Mid North Coast in 
early January 2008.  To assist flood affected communities, DoCS set up 
five Evacuation Centres.  The Kyogle Recovery Centre had 560 people visit 
over an eight week period.134 

Should DoCS continue to be responsible for 
disaster recovery? 

22.37 The first of the issues that concerns DoCS and that has led to earlier 
submissions to Government to move this responsibility to Premier and Cabinet, 
is the impact that the diversion of frontline staff to work on disaster recovery has 
on its core care and protection activities. 

                                                 
134 ibid., pp.18-19. 
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22.38 While DoCS is reimbursed for the cost of redeploying staff to work on disaster 
recovery, this is of little assistance given the difficulty of backfilling any 
casework positions while the incumbents are redeployed for disaster recovery 
work.  It is the fact that some CSCs are able to call on a pool of caseworkers for 
temporary assistance, but this is by no means universally available, particularly 
in country regions. 

22.39 Prior to 2002, the DoCS workforce included staff who worked in disability 
services and in human resources (payroll and recruitment).  This changed when 
Businesslink was established and disability services staff were reassigned to 
DADHC.  A significant number of these officers had previously been involved in 
disaster recovery work. 

22.40 To ensure that DoCS was still able to call on these officers (and any other 
interested officers in DADHC and Businesslink), formal agreements were made 
between the two agencies and DoCS.  However, in practice, very few non-
DoCS staff have been redeployed during an emergency/disaster, and the formal 
agreements have now lapsed.  The Inquiry understands that the SDRC is 
currently working to renew the MOU with DADHC and to establish a new MOU 
with Housing. 

22.41 Current efforts by the SDRC aside, since 2002, the pool of workers available to 
work in disaster recovery has shrunk and it is even more likely that disaster 
recovery staff will be frontline child protection workers. 

22.42 The problem has been exacerbated by the fact that, through the SDRC, DoCS 
has been required to extend its involvement in disasters and emergencies 
beyond the natural disasters which have traditionally required its attention.  As 
noted it is now expected to have a role in the event of terrorist attacks, 
outbreaks of human pandemics, the equine flu outbreak, the repatriation of 
residents caught in war zones, accidents at the Australian Nuclear Science and 
Technology Organisation, Lucas Heights, and serious disturbances of the kind 
that were contemplated for public events such as the APEC forum, (for which it 
conducted some preparatory planning even though it was not assigned any 
specific obligations other than performing its usual functions under the Displan). 

22.43 Additionally it has been necessary for DoCS to engage in planning and training 
of its staff, and of its community partners, in responding to the wider variety of 
circumstances that might potentially fall within its responsibility under the 
Displan. 

22.44 The second issue concerns the fact that placing reliance on one agency to 
coordinate the provision of disaster recovery services leaves the State 
vulnerable in the event of a large scale emergency or disaster affecting more 
than one region (as might be the case with multiple valley flooding or 
widespread bushfires). 

22.45 It is recognised that disaster recovery has been seen across Australia as a 
responsibility within the purview of community service agencies.  For example, 
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the Community and Disability Services Ministers’ Conference that reports 
through COAG has a Disaster Recovery Sub-Committee.  In the two states that 
have divided the community services and child protection functions between 
separate departments, Queensland and Western Australia, responsibility for 
disaster recovery rests with the Department of (or for) Communities, with the 
consequence that community service workers, rather than child protection 
workers, are redeployed to provide disaster recovery assistance in those states.  
In Tasmania and Victoria, the relevant departments tasked with disaster 
recovery have broader responsibilities than DoCS, including health, disability, 
community and child protection services, and it is understood that in the event 
of a disaster, the recovery staff would be drawn from a wider pool than in NSW.  
It is only the South Australian Department for Families and Communities that 
has a similar structure to DoCS, that is more likely to use care and protection 
staff for its disaster recovery responsibility. 

22.46 DoCS has in the past sought a formal transfer of the responsibility for disaster 
recovery to Premier and Cabinet on the premise that: 

a. disaster recovery needs a whole of government approach and is therefore 
better handled by the central agency 

b. the central agency would have greater ability to ‘direct’ other agencies to 
contribute to the disaster recovery process 

c. DoCS would not lose the services of its child protection caseworkers who 
are already fully committed to frontline activities. 

22.47 This approach was unsuccessful, but has been renewed in DoCS’ submission 
to this Inquiry, which noted that while it can rely upon the voluntary efforts of the 
five community partners, “there are no formal arrangements with other 
Government agencies that will guarantee that their staff will attend”135 
emergencies.  The Inquiry understands that the Government has asked that the 
review of the NSW Public Sector Employment and Management Act 2002 
include a power to deploy human service agency staff to a major disaster 
response.  

22.48 The contrary response to DoCS’ submission, which was put to the Inquiry at 
meetings with DoCS staff, was to the effect that engagement in this form of 
work is likely to be productive of job satisfaction for its staff whose assistance 
will be appreciated and who will value a change from the more confronting tasks 
of responding to care and protection issues.  It was also suggested that this 
kind of work is likely to present a better image for DoCS as a whole, that could 
help to counter the negative reception which it receives in many quarters.  
Additionally it has been suggested that it is important to involve an agency that 
has a statewide presence, although it is by no means unique in that front. 

                                                 
135 Submission: DoCS, Interagency Cooperation, p.18. 
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22.49 On the other hand, the Inquiry was informed at one of the regional Public 
Forums by a member of an agency that was involved in disaster recovery work 
on behalf of DoCS during the June 2007 storms, of the experience that some 
victims of that disaster declined offers of monetary assistance because of an 
expressed fear that DoCS would then become involved in their lives. 

22.50 The Inquiry recognises the force of the argument that DoCS involvement in this 
form of work can be beneficial for its staff and for the Department as a whole.  
However, this is not the only area in which the Department, and its workers, 
provide community assistance, and in overall financial terms it is relatively 
insignificant, and likely, in most instances, to be of a short duration.  Moreover, 
the extent to which traumatised victims will identify the source of the assistance 
as DoCS is questionable, particularly in circumstances where the actual 
assistance is delivered by the community partners. 

22.51 The alternative to a transfer of the full responsibility for disaster recovery to 
Premier and Cabinet that was noted by the former Director-General of DoCS is: 

To have a bigger group of people and a training program within 
other agencies so that you can call on the key staff from other 
agencies who are trained to deal with disasters ……  We now 
have an expired MOU with DADHC where DADHC supplied 
staff and they still do, MOU or not, but getting other agencies to 
play ball on this has been exceedingly difficult.136 

22.52 Clearly this option would not justify a diversion of staff from other agencies who 
have specific responsibilities during an emergency such as Police or frontline 
Health workers involved in acute and emergency care.  However it was 
suggested that there are several agencies that could share the burden if their 
staff had the necessary training, including, for example, DADHC, Housing, 
Education, Community Health Organisations, Primary Industries, Fair Trading 
and Transport, in addition to DoCS. 

22.53 There would be sense in maintaining a role for DoCS in those cases where the 
skills of its workers were required in responding to families in crisis.  However 
much of the work of a purely administrative nature does not call upon their skills 
and could just as well be provided by staff from other government departments 
having a human services or client focus. 

22.54 The Inquiry understands that within Premier and Cabinet, the Office of Strategic 
Operations has been established, comprising the Counter-Terrorism, Disaster 
Recovery Directorate and the Strategic Projects Division that supports and 
provides strategic advice to the Director-General and Premier in coordinating 
the NSW Government’s response to the threat of terrorism and recovery from 
major disasters.  Premier and Cabinet also has Regional Coordinators located 
in major regional centres. 

                                                 
136 Transcript: DoCS, 11 February 2008, Dr Neil Shephard, p.73. 
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22.55 This Office could form an appropriate nucleus of an expanded disaster recovery 
team that could call upon the services of relevant government agencies, 
including DoCS, to provide, under its coordination and direction, assistance 
appropriate for the event.  In particular this could spare DoCS from having to 
divert its staff and resources to respond to events that would seem to have little 
to do with its area of interest, such as the repatriation of citizens caught in war 
zones overseas, or the payment of horse trainers whose stables were closed 
because of equine flu, or an outbreak of illness on a school bus. 

22.56 An alternative to a transfer of this responsibility to Premier and Cabinet, and 
specifically to the Office of Strategic Operations, would be a transfer to the 
State Emergency Service, and the Minister for Emergency Services, leaving it 
to them to coordinate the full disaster recovery operation, with the authority to 
call on individual agencies, including DoCS, to provide specific assistance as 
required.  This would reflect the wide powers and functions reserved to the 
Minister and the Service, although it is acknowledged that the primary role of 
the State Emergency Service is that of a ‘combat agency’. 

22.57 If the responsibility for coordination of the disaster recovery is to remain with 
DoCS then the Inquiry considers it essential to: 

a. increase the SDRC staff 

b. establish full time and mobile Disaster Recovery Manager positions within 
DoCS to coordinate and deliver services and to  arrange training 

c. implement a whole of government approach, including establishing, training 
and maintaining a pool of skilled staff within other human services agencies 
who can be called upon in an emergency, and establishing via an 
appropriate MOU a commitment by these other agencies to provide 
services and staff appropriate to their special area of operation 

d. implement strategies for full cost recovery from the State and 
Commonwealth Governments 

e. ensure that the additional positions referred to above as well as the 
operations of DoCS in fulfilling the disaster recovery function are fully 
funded 

f. ensure that DoCS is not required to provide its staff and services save 
where it is necessary to call on its experience and expertise. 

22.58 In this respect the Inquiry notes that the current staffing of the SDRC is below 
establishment, and that as a result training has to some extent been neglected 
in recent years.  Unless the SDRC is properly staffed with sufficient permanent 
positions, including those who are able to operate on a mobile basis, the 
capacity of the organisation to respond to any major event or series of events 
and even to prepare adequately for them is likely to be compromised to an 
unacceptable degree. 

22.59 It may also be noted that in the course of an internal audit, Ernst & Young 
considered DoCS’ preparedness to perform its welfare service requirements 



 Special Commission of Inquiry into Child Protection Services in New South Wales 893 

 

under the Displan, had it been called upon to respond to a disaster incident 
occurring during the APEC Summit.  Some issues were identified in that audit 
which it was suggested could justify a broader review of DoCS welfare and 
recovery services operations at some future time, including greater 
documentation of the processes and practices involved, and the establishment 
of greater clarity as to the division of responsibilities and tasks between state 
and regional levels.137 

Drought relief 
22.60 In past years there has been a response from both the Commonwealth and the 

State in providing assistance to those affected by the long standing drought in 
NSW. 

Commonwealth assistance 

22.61 So far as the Commonwealth is concerned an Exceptional Circumstance 
Declaration can be made where it considers that an event has occurred that has 
a severe and prolonged impact on a particular area, such as drought. 

The NSW Drought Household Assistance Scheme 

22.62 The Drought Household Assistance Scheme (the Scheme) was established in 
late 2002.  It is a NSW funded scheme that is administered through the DoCS 
SDRC, to provide financial assistance to rural families suffering financial 
distress as a direct result of a drought, and in particular to help them with the 
payment of household expenses.  The original aim of the Scheme was to 
provide support for farm and rural households directly dependent on primary 
production, or indirectly dependent on a drought affected rural economy, who 
were living in areas that were NSW drought declared, but not Exceptional 
Circumstance declared by the Commonwealth. 

22.63 Payments are in the form of grants, not income support.  A maximum of $2,000 
can be paid to eligible applicants, or $400 for low income rural households 
needing to purchase household water. 

Funding 

22.64 The table below summarises the funding and allocation of grants for each 
financial year since the Scheme was established. 

                                                 
137 DoCS, Ernst & Young, APEC Disaster Recovery Readiness Final Internal Audit Report, August 2007. 
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Table 22.3 Summary of Drought Household Assistance Scheme funding and 
allocation of grants 

Financial Year Treasury 
Allocation 

$ 

Total Grant $$ 
provided to 

eligible 
applicants 

Number of 
Applications 

Received 

Number of 
individual 

payments made 

2002/03 4,060,000 4,511,849 3,376 3,025 
2003/04 5,300,000 2,789,402 2,512 1,962 
2004/05 2,200,000 933,060 1,052 598 
2005/06 800,000 422,949 572 260 
2006/07 Nil 613,008 834 372 
2007/08 Nil 194,613 281 123 
2008/09 YTD Nil 16,168 30 12 

22.65 A total of almost $9.5 million has been expended in grants to drought affected 
families under the Scheme (as at August 2008). 

22.66 For the financial years 2002/03 to 2005/06 DoCS received a special 
consolidated revenue allocation from Treasury to administer the Scheme.  The 
total amount received was just over $12.3 million. 

22.67 Since July 2006 however Treasury has not provided any funding for the 
Scheme and DoCS has been required to cover the total costs of this form of 
relief from within its general operating budget.  This shortfall in funding amounts 
to more than $820,000 in grant expenditure, as well as associated 
administrative costs. 

22.68 In April 2007, DoCS was advised by Treasury that it would not support funding 
for the Scheme in the 2007/08 budget.  This decision was based on an 
assumption that the Department had the capacity to fund the Scheme in the 
short term.  In response, DoCS advised Treasury that the Scheme was not a 
core departmental function and as such it would not have the capacity to 
provide funding in subsequent years. 

22.69 Similarly in May 2008, DoCS was advised that additional funding would not be 
provided by Treasury for the Scheme.  The Cabinet Standing Committee 
approved the continuation of departmental funding (that is from its existing 
budget allocation) for the 2008/09 financial year. 

22.70 The administration of the Scheme (including the assessment of applications, 
liaison with applicants and clerical administration) are additional costs that are 
also met by the Department.  These costs vary from year to year depending on 
the demand for the Scheme. 

22.71 A significant question arises as to why DoCS should have any role to play in the 
provision of this form of assistance, and particularly why it should be a direct 
cost to its budget.  If the Government decides that it is appropriate to 
complement the Commonwealth assistance in relation to areas of the State that 
are in fact in drought, although not included in a current Exceptional 
Circumstance declaration, then it would seem that the funding should be 
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provided by Treasury, and managed within the Primary Industries portfolio by 
the NSW Rural Assistance Authority, established under the Rural Assistance 
Act 1989, which already has a statutory function of providing natural disaster 
relief assistance to the rural sector. 

22.72 The Inquiry does not consider it appropriate for DoCS to take on the role of 
distributing drought relief.  That is not a role that calls on any special skills, and 
it can require considerable time and effort in the administration and processing 
of applications, for relatively little return to individual households.  Moreover, if 
combined with the assistance otherwise available through the NSW Rural 
Assistance Authority,138 a more comprehensive package should be capable of 
delivery using this agency as a single entry point. 

Recommendations 

Recommendation 22.1  

DoCS responsibilities under the Community Welfare Act 1987 should be 
transferred to the Department of Premier and Cabinet or to such other 
government department as is entrusted with the principal 
responsibilities for planning for and responding to disasters or 
emergencies, with DoCS staff being available to be called upon to 
provide, under the coordination and direction of the Department of 
Premier and Cabinet or of such other department, assistance 
appropriate to the event. 

Recommendation 22.2  

In the event that DoCS retains responsibility under the Community 
Welfare Act 1987, it should be resourced sufficiently to adequately 
perform that role, without frontline child protection caseworkers being 
deployed. 

Recommendation 22.3  

The NSW Government should assign responsibility for distributing 
drought relief to an agency other than DoCS, and such relief as is 
provided should not be a cost to the DoCS budget. 

                                                 
138 In 2006/07 assistance through the NSW Rural Assistance Authority involved $253 million in 
Commonwealth Exceptional Circumstance assistance, extraordinary funding assistance for Irrigators in the 
Murray and Murrumbidgee Valleys in the order of $19m, and Natural Disaster Relief Assistance in the order of 
$3 million, NSW Rural Assistance Annual Report 2006/07. 
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Introduction 
23.1 DoCS is accountable for its actions pursuant to a range of central and external 

oversight arrangements, some of which are similar to other government 
departments and others of which are unique to it. 

23.2 Premier and Cabinet coordinates NSW Government policy with all agencies 
including DoCS.  NSW Treasury enters into an agreement each year with DoCS 
as to the services that DoCS will deliver according to the resources the 
Government allocates to it, and as to the way in which results will be measured.  
As with other agencies, the Audit Office of NSW performs an audit on DoCS 
annual financial statements for the year ended 30 June.  The Independent 
Commission Against Corruption can investigate allegations of corrupt conduct in 
public sector agencies including DoCS.  In addition, there are oversight bodies 
with more limited areas of interest such as the NSW Privacy Commission and 
the Public Guardian. 

23.3 The NSW Ombudsman deals with complaints made by the public against NSW 
Government agencies, including DoCS.  In addition, his Office has significant 
oversight functions specific to DoCS, including its management of allegations 
against staff, and its involvement with children and young persons whose 
deaths it reviews.  

23.4 Unique to DoCS is its relationship to the work of the Children’s Guardian, the 
NSW Child Death Review Team and aspects of the CCYP.  The latter two, 
while not being agencies to which DoCS is accountable, work in related areas.  
Each of these, and the role of the Ombudsman will be addressed further in this 
chapter. 

23.5 The Inquiry accepts, as the starting point for a consideration of the effectiveness 
of oversight arrangements in relation to child protection services in NSW, their 
purpose, as enunciated by the Ombudsman in 2005: 

The aim of external oversight is to maintain the integrity of 
government agencies and public officials by holding them 
accountable for actions and decisions they will make while 
carrying out their duties.  Accountability is a keystone of 
representative government, as it enhances public confidence in 
the government sector and, conversely, helps ensure that 
government is responsive to the interests of the public.139 

                                                 
139 NSW Ombudsman, Public Sector Agencies fact sheet, No. 15: Oversight of public administration, 
December 2005, p.1. 
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NSW Ombudsman 
23.6 The role and responsibilities of the Ombudsman in relation to child protection 

services are prescribed by the Community Services (Complaints, Reviews and 
Monitoring) Act 1993 (CS CRAMA) and the Ombudsman Act 1974 (the 
Ombudsman Act). 

23.7 In December 2002, the Community Services Commission was amalgamated 
into the Office of the Ombudsman.  CS CRAMA was amended to provide the 
legislative framework for the amalgamation.  The responsibilities which are 
conferred upon the Ombudsman by that Act and which relate to child protection 
are to: 

a. review the deaths of certain children140 including children or their siblings 
who were reported to DoCS as being at risk of harm at some time in the 
three years prior to their death, children in statutory care and children living 
in disability accommodation services 

b. review the situation of a child in care, or of a group of children in care 

c. receive and consider complaints about the provision of, or failure to 
provide, a community service or about the withdrawal, variation or 
administration of a community service 

d. review the complaint handling systems of service providers 

e. coordinate and oversight Official Community Visitors, visiting OOHC 
services 

f. monitor and review the delivery of community services and inquire into 
matters affecting service providers and consumers 

g. provide information, education and training in relation to standards for 
community services and in relation to complaint handling in community 
services, and to promote access to advocacy to enable consumer 
participation in decisions about the services they receive. 

23.8 The Ombudsman Act confers in the Ombudsman certain powers and 
obligations, which apply to the exercise and functions under CS CRAMA, 
including the capacity to make preliminary inquiries and to conduct 
investigations, to compel statements of information and to interview witnesses. 

23.9 Since 2003, the Community Services Division of the Office of the Ombudsman 
has initiated 90 investigations into 59 matters involving DoCS, the majority of 
which have concerned child protection issues and have arisen from child death 
reviews.  Those of particular interest to the Inquiry are addressed below. 

                                                 
140 Under s.25A of the Ombudsman Act 1974, s.13AB of the Coroners Act 1980 and s.35 of the Community 
Services (Complaints Review and Monitoring) Act 1993, a ‘child’ is a person under the age of 18 years.  This 
definition is used throughout this chapter. 
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Reviewing child deaths 
23.10 There is some history to the current arrangements whereby child deaths are 

reviewed.  In 2001, NSW was described as having the most complex oversight 
arrangements for community service providers for any jurisdiction in Australia.  
In late 2001 the Premier’s Department and The Cabinet Office conducted a 
review of that system.  The initial review concluded that it would be considerably 
enhanced by the amalgamation of the Office of the Ombudsman and the 
Community Services Commission, the strengthening of the role of the Coroner 
and the clarification of various objects and functions under CS CRAMA. 

23.11 The key principles behind the amalgamation were said to be that none of the 
then current protections in the review and monitoring system of community 
services should be weakened, the independence of oversight agencies should 
be strengthened, and client access and complaint handling should be improved. 

23.12 The key benefits were said to include creating a single responsible organisation 
with sufficient powers, skills and resources, reducing the chance of gaps in the 
investigation and handling of complaints, providing clients with better access 
through a single entry point and increasing the credibility of investigations and 
reports. 

23.13 One of the changes effected related to a specific class of child deaths which, 
until 2003 were reviewed by the Child Death Review Team (CDRT).  In the 
second reading speech for the Commission for Children and Young People 
(Child Death Review Team) Bill 2003 the then Minister for Community Services 
said: 

These review functions sit more appropriately in a watchdog 
body like the Ombudsman’s office, with its monitoring and 
investigation powers and its existing function of oversighting the 
child protection system than in a research team that considers 
all children.141 

23.14 Thus, from August 2003, the Ombudsman assumed responsibility for reviewing 
the class of child deaths which became known as ‘reviewable deaths.’  The 
Coroner’s jurisdiction was extended to cover the same deaths, except those in 
residential care or detention.  In addition, since early 2004, DoCS has 
established its own child death review function. 

23.15 The Ombudsman is required to review the deaths of: 

a. a child in care 

b. a child in respect of whom a report was made under Part 2 of Chapter 3 of 
the Care Act within the period of three years immediately preceding the 
child’s death  

                                                 
141 Legislative Council, Hansard, 25 June 2008, 2048. 
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c. a child who is a sibling of a child in respect of whom a report was made 
under Part 2 of Chapter 3 of the Care Act within the period of three years 
immediately preceding the child’s death  

d. a child whose death is or may be due to abuse or neglect or that occurs in 
suspicious circumstances 

e. a child who, at the time of the child’s death, was an inmate of a children’s 
detention centre, a correctional centre or a lock-up (or was temporarily 
absent from such a place) 

f. a person (whether or not a child) who, at the time of the person’s death, 
was living in, or was temporarily absent from, residential care provided by a 
service provider and authorised or funded under the Disability Services Act 
1993 or a residential centre for handicapped persons (in this Part referred 
to as a person in residential care) 

g. a person (other than a child in care) who is in a target group within the 
meaning of the Disability Services Act 1993 who receives from a service 
provider assistance (of a kind prescribed by the regulations) to enable the 
person to live independently in the community.142 

23.16 An MOU exists between DoCS and the Ombudsman in which DoCS undertakes 
to cooperate with and assist the Ombudsman to access in a timely manner all 
information held by DoCS of relevance for such cases.  This includes 
information about DoCS funded service providers. 

23.17 The Ombudsman described his function in the following way: 

the reviewable deaths function identifies shortcomings in 
agency (not only DoCS) systems and practice that may have 
directly or indirectly contributed to the death of a child, or that 
may lead to children being exposed to risk in the future.143 

23.18 This is achieved by establishing facts, including errors relating to professional 
practice, and by identifying systemic issues.  Usually the reviews are paper 
based, although interviews can be and are conducted in more complex cases. 

Research 

23.19 The deaths of children generally are reviewed in order to understand their 
causes, to hold individuals accountable criminally where the evidence permits 
and where possible, to devise changes to systems and practices to reduce the 
instances of preventable deaths. 

                                                 
142 Community Services (Complaints, Reviews and Monitoring) Act 1993, s.35(1) 
143 Submission: NSW Ombudsman, Response to DoCS’ submission on the role of oversight agencies, p.11. 
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23.20 More particularly, the scrutiny of deaths of children from abuse or neglect or in 
suspicious circumstances is important to learn what state agencies charged 
with their protection can or should do. 

23.21 The starting point is the research on fatal child abuse.  DoCS has distilled the 
following issues about fatal child abuse from a literature review it carried out in 
late 2005: 

a. International and local data reporting the rates of fatal child abuse indicate 
that it is a rare event, but it is likely that official figures for child homicides 
underestimate the incidence of fatal child abuse. 

b. Child homicides are not considered a likely outcome in most cases of child 
maltreatment with less than one in every 2,000 cases of children reported 
for abuse resulting in death in the USA.  In many studies, most children 
who were fatally abused were not known to child protection services. 

c. Current approaches to risk assessment in child protection services are 
subject to a high level of inaccuracy in their ability to classify families as 
being at high, medium or low risk.  The small numbers of child abuse cases 
that occur within the population (less than one in every 100) and the even 
smaller number of fatal child abuse cases (around one in every 100,000) 
make it almost impossible to generate accurate risk assessment tools. 

d. Risk factors present in cases of fatal child abuse are generally similar to 
those present in many thousands of other child protection cases.  There are 
many variables that contribute to child maltreatment and these factors tend 
to be extensive, broad, and at times even inconsistent. 

e. Infants and very young children are at greatest risk. 

f. Research from the USA suggests that domestic violence is the single major 
precursor to child assault and neglect in families in that country.144 

23.22 Many child abuse inquiries have identified organisational issues as significant 
contributory factors to child deaths.  The CDRT 2003 report, Fatal Assault and 
Neglect of Children and Young People, concluded that the three most common 
errors made by agencies and practitioners were: 

i. not recognising and reporting serious and unstable conditions 

ii. inadequate risk assessment 

iii. poor interagency collaboration and coordination.145 

23.23 In 2008, the CDRT published a report Trends in the Fatal Assault of Children in 
NSW: 1996-2005, which contained the following messages: 

a. There is no evidence of an increase in the likelihood of deaths of children 
from assault in recent years. 

                                                 
144 DoCS, Fatal Child Maltreatment, Key messages from the research, November 2005. 
145 NSW Child Death Review Team, Fatal Assault and Neglect of Children and Young People, 2003, p.xii. 
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b. The deaths of children from assault are relatively rare. 

c. Nearly 60 per cent of children who died came from families with a child who 
had been the subject of a report to DoCS within three years prior to the 
death.  Thus, more than one assault death in three occurred in a family with 
no contact with that system. 

d. The greatest difference found in incident rates was for age and 
Aboriginality.146 

23.24 In 2008, the CDRT reported on trends in child deaths in NSW between 1996-
2005.  It found that, after adjusting for age and sex, the likelihood of child 
deaths from: 

a. all causes declined by 37.98 per cent 

b. external causes declined by 47.24 per cent 

c. diseases and morbid conditions declined by 34.91 per cent. 

This report also identified continuing and, in some cases, growing inequities in 
health outcomes for Aboriginal children and young persons for those from 
disadvantaged socio-economic locations and for those living in remote parts of 
NSW.147 

23.25 From data collected in 2007, the CDRT established that: 

a. there was a decrease in the overall death rate (as compared with 2006) 

b. there was a slight decrease in the number of infant deaths (as compared 
with 2006) with infants comprising 62.7 per cent of all child deaths in 2007. 

c. the rates of death for 1-17 year olds had remained steady (as compared 
with 2006)  

d. amongst those who died from external causes, vulnerable children were 
over represented 

e. amongst the total number of child deaths, Aboriginal and Torres Strait 
Islander children and young persons were over represented 

f. the number of fatal assaults had declined (as compared with 2006)  

g. remote areas had higher rates of child death 

h. amongst the total number of child deaths, children in areas of greatest 
socio-economic disadvantage were over represented 

i. the distribution of child deaths varied across NSW 

j. age and gender patterns were evident.148 

                                                 
146 NSW Child Death Review Team, Trends in the fatal assault of children in NSW: 1996-2005, 2008, p.3. 
147 NSW Child Death Review Team, Trends in Child Deaths in NSW: 1996-2005, 2008, p.xxxi. 
148 NSW Child Death Review Team, Annual Report 2007, November 2008. 
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23.26 The work done by the Inquiry, including its case file audit, its consideration of 
the various reviews and audits conducted by others, including DoCS and 
examination of the case studies and the reviewable death reports undertaken or 
published by the Ombudsman, supports this research.   

23.27 In particular, while the two children who died shortly before the Inquiry was 
established did so in awful and tragic circumstances, the characteristics of their 
lives were not significantly different from thousands of other children and young 
persons reported to DoCS who did not die.  It is known that: one child was aged 
seven years at the time of her death and the other child was two and a half 
years of age, each being older than that generally observed in the research; 
domestic violence was reported in both families, although other factors existed; 
one child was Aboriginal; and both families were socio-economically 
disadvantaged.  Their deaths could not have been predicted by DoCS, although 
the reviews following their deaths have identified a number of deficiencies in the 
operations of more than one government and non-government agency, who had 
contact with the families. 

23.28 The deaths of each of these children are subject to criminal proceedings and 
they are not identified in this report.  The Inquiry, however, has had the benefit 
of reviewing the material from all agencies in relation to their deaths and, in 
particular the reviews undertaken by the Ombudsman and by DoCS.  The 
findings and lessons from these reviews have informed the considerations and 
recommendations of this Inquiry.  

Reviewable Deaths occurring in 2003-2006 

23.29 The following table is taken from the Ombudsman’s Report of Reviewable 
Deaths in 2006:149 

 
Number of children, per cent and additional information Reason for 

reviewable status 2003 deaths 2004 deaths 2005 deaths 2006 deaths 
Death resulted 
from abuse 

17 (13%) 7 (7%) 11 (9%) 12 (10%) 

Death resulted 
from neglect 

18 (14%) 6 (6%) 12 (10%) 9 (7%) 

Death occurred in 
circumstances 
suspicious of 
abuse or neglect 

8 (6%) 11 (11%) 10 (9%) 19 (15%) 

                                                 
149 NSW Ombudsman, Report of Reviewable Deaths in 2006, Volume 2: Child Deaths, December 2007, p.14. 
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Number of children, per cent and additional information Reason for 
reviewable status 2003 deaths 2004 deaths 2005 deaths 2006 deaths 
The child, or the 
child’s sibling, 
was reported to 
DoCS in the three 
years prior to the 
child’s death 

103 (80%): 
84 of the 
children were 
themselves 
reported to 
DoCS.  These 
children were 
the subject of a 
total of 286 
reports to DoCS. 
 
19 of the 
children were 
the sibling of a 
child reported to 
DoCS.  The 
siblings were the 
subject of a total 
of 143 reports of 
risk of harm 

96 (92%): 
72 of the 
children were 
themselves 
reported to 
DoCS.  These 
children were 
the subject of a 
total of 310 
reports of risk of 
harm. 
 
24 of the 
children were 
the sibling of a 
child reported to 
DoCS.  The 
siblings were the 
subject of a total 
of 96 reports of 
risk of harm. 

109 (93%): 
69 of the 
children were 
themselves 
reported to 
DoCS.  These 
children were 
the subject of a 
total of 246 
reports of risk of 
harm. 
 
40 of the 
children were 
the sibling of a 
child reported to 
DoCS.  The 
siblings were the 
subject of a total 
of 194 reports of 
risk of harm. 

114 (93%): 
81 of these 
children were 
themselves 
reported to 
DoCS.  These 
children were 
the subject of a 
total of 296 
reports of risk of 
harm. 
 
33 of the 
children were 
the sibling of a 
child reported to 
DoCS.  The 
siblings were the 
subject of a total 
of 201 reports of 
risk of harm. 

The child died 
while in statutory 
care 

10 (8%) 8 (8%) 4 (3%) 4 (3%) 

The child died in 
a detention or 
correctional 
facility 

0 (0%) 0 (0%) 0 (0%) 0 (0%) 

Total number of 
reviewable deaths  

128 104 117 123 

Note: because a child’s death may be reviewable for more than one reason, percentages for any 
one year will not total 100 per cent. 

23.30 Almost 90 per cent of the child deaths reviewed in this period were reviewable 
because the child or a sibling had been notified to DoCS.  Over this period, 
twenty per cent of all child deaths in NSW were reviewable and 42 per cent of 
the deaths of Aboriginal children were reviewable.150 

23.31 All of the Ombudsman’s 68 final recommendations which have been directed to 
DoCS, and which have arisen from its reviewable deaths function, have been 
accepted or accepted in part and have been implemented or implemented in 
part.  A key issue between the agencies has been the view of the Ombudsman 
that DoCS should work towards a framework for case closure that includes a 
risk threshold above which cases should not be closed without protective 
intervention.  This matter has been dealt with in Chapter 9. 

23.32 The following is a summary of issues raised by the Ombudsman as reflected by 
his recommendations in the period 2003 to 2006 and the response of DoCS to 
those matters.151 

 

                                                 
150 ibid., p.ii. 
151 ibid., pp.11-12. 
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Concerns underlying recommendations Relevant agency developments and achievements 

Improving the quality of DoCS child 
protection work 

DoCS has implemented a quality assurance project 
that will include an audit of each of its local offices 
over a four-year period to 2010. 

Improving initial risk assessment DoCS reviews the quality of work done at the 
central intake Helpline. 

Improving secondary risk of harm 
assessment 

DoCS has implemented a revised policy on 
secondary risk of harm assessment and provided 
relevant training to staff. 

Improving responses to risk arising from 
neglect 

DoCS has implemented a new neglect policy and 
provided relevant training to staff. 

Decreasing numbers of cases closed 
without comprehensive assessment due 
to competing priorities 

DoCS has endorsed intake assessment guidelines 
that require the prioritising of high risk cases for 
secondary assessment. 

Improving responses to child protection 
reports from police 

Police are reviewing operating procedures for 
responding to domestic violence and child 
protection.  DoCS and Police are working on a joint 
project to improve risk assessment procedures. 

Improving responses to cases involving 
parental substance abuse 

Child protection legislation has been amended to 
include Parent Responsibility Contracts.  These are 
being used in selected DoCS offices that are also 
piloting a Parental Drug Testing policy.  DoCS is 
revising training to improve staff expertise on carer 
substance abuse.  NSW Health is working to 
improve services to women who use drugs during 
pregnancy.  DoCS and NSW Health have 
established a protocol on information exchange 
regarding DoCS clients on opioid treatment.  The 
agencies are jointly reviewing methadone-related 
child deaths.  NSW Health has upgraded its 
systemic response to children presenting with 
methadone poisoning. 

Better response to prenatal reports Child protection legislation has been amended to 
allow exchange of information regarding an unborn 
child, and to expand the definition of a child at risk 
to include prenatal reports in certain circumstances.  
DoCS has consulted NSW Health and developed a 
draft policy on responding to prenatal reports. 

Improving responses to Aboriginal 
children and young persons 

DoCS has published its Aboriginal Strategic 
Commitment 2006-2011 outlining plans to provide 
better services to Aboriginal clients. 

Improving responses to adolescents DoCS is establishing an internal panel to review the 
suicide and risk taking deaths of young people 
known to DoCS. 

Better interagency child protection 
responses 

A new edition of the Interagency Guidelines for 
Child Protection Intervention was published in 2006.  
The effectiveness of interagency practice under the 
guidelines is to be evaluated during 2007 and 2008.  
DoCS, Police and Health have reviewed the work of 
JIRTs and revised criteria for reports of physical 
abuse.  DoCS has memoranda of understanding 
with agencies including Police, Health and 
Education.  An Anti Social Behaviour Case 
Coordination Framework is being rolled out as part 
of an Anti Social Behaviour Pilot Strategy, with a 
focus on partnerships for improving and 
coordinating strategies to “reduce risks to, and anti 
social behaviours of, children and young persons 
requiring multi agency intervention.” 

Improving DoCS data collection and 
reporting 

DoCS resumed quarterly data reporting in 2005. 
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23.33 These issues have been dealt with throughout this report.  It is fair to say that 
each remains a challenge, the first mentioned primarily because of opposition 
by the PSA. 

Reviewable Deaths occurring in 2006  

23.34 The Ombudsman observed in relation to the deaths of the 123 children who 
died in 2006 (20 per cent of all deaths of children152) and were included in the 
review that: “In most cases, the circumstances of the child’s death had no 
connection to reported child protection concerns.”153 

23.35 Of the deaths in that year of the of 114 children known to DoCS, in 81 cases (71 
per cent) reports had been made in the preceding 12 months in relation either to 
them or their siblings. 

23.36 Of the group of 40 children who died as a result of abuse or neglect, or whose 
deaths occurred in suspicious circumstances, the following is known: 

a. 31 children had been reported to DoCS within three years of their deaths 

b. almost one quarter (9) were not known to DoCS.  Three of these children 
died of abuse, and two died of neglect.  This number is consistent with the 
proportion of children not known to DoCS in previous years 

c. there were twice as many male (21) as female children (10) 

d. 15 per cent (6) of the children were identified as Aboriginal 

e. criminal charges have been laid in relation to 10 of the deaths. 

23.37 Most of the children whose deaths were reviewable in 2006 and who were the 
subject of a report had two or more reports to DoCS in the three years prior to 
their death, with the average number of reports being 2.4.  This, in fact, is lower 
than the average ratio of child protection reports for children and young persons 
reported to DoCS in any one year period.  In both 2006/07 and 2007/08 there 
was an average of 2.3 reports for every child or young person reported.  

Reviewable Deaths occurring in 2007  

23.38 The Ombudsman provided the Inquiry with preliminary information about 
reviewable deaths in 2007.  The number of deaths reviewed that year increased 
to 169, equivalent to 28 per cent of all deaths of children.  However, the 
percentage of reviewable deaths which occurred due to abuse, neglect or in 
suspicious circumstances showed little change from 31 per cent in 2006 to 30 
per cent in 2007, although the numbers rose from 39 to 51.  The percentage of 
abuse cases decreased from 11 per cent in 2006 to five per cent in 2007, 
neglect rose slightly from nine per cent to 11 per cent as did deaths from 
suspicious circumstances, rising from 11 per cent to 15 per cent. 

                                                 
152 ibid., p.3. 
153 ibid. 
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23.39 The percentage of children or their siblings reported to DoCS in the three years 
prior to their death remained the same over the two years at 91 per cent of 
reviewable deaths.  In 2006, 71 per cent of this subset of children had been the 
subject of a report and 29 per cent had a sibling who was the subject of a 
report.  In 2007, the proportions changed slightly with 67 per cent of the children 
being the subject of a report and 33 per cent having a sibling who was the 
subject of a report.   

23.40 The number of children who died in care rose slightly from three per cent in 
2006 to four per cent in 2007.  

23.41 Consistent with previous years, most of the 169 children who died in 2007 and 
whose deaths were reviewable, were very young, with almost two thirds (110) of 
these deaths being children aged 0-4 years.  Twenty per cent (34) of these 
deaths were of children aged 13-17 years, which is higher than that reported in 
the previous two years. 

23.42 In 2007, there were slightly more male (56 per cent) than female deaths and 
this is consistent with data from previous years and with child deaths in 
general.154 

23.43 The deaths of Aboriginal children represented approximately 21 per cent of all 
reviewable deaths in 2007.  Twenty-eight per cent of all child deaths in NSW 
were reviewable in 2007.  In contrast, almost two thirds of the deaths of 
Aboriginal children were reviewable (36 of 58 deaths).  This represents an 
increase, in both number and proportion, from 2006. 

23.44 The deaths of infants made up the majority of reviewable Aboriginal deaths in 
2007.  The families of all Aboriginal children whose deaths were reviewable 
were known to DoCS either through a report in the previous three years in 
relation to the child themselves (24), or through a report about the child’s sibling 
(12).  Two Aboriginal children died in circumstances of abuse and two as a 
result of neglect.  In a further five cases, the deaths occurred in suspicious 
circumstances. 

23.45 Of the group of 51 children who died as a result of abuse or neglect, or in 
suspicious circumstances in 2007, the following is known:  

a. 29 children had been reported to DoCS within three years of their deaths 

b. almost one third (16) were not known to DoCS.  Two of these children died 
of abuse, and ten died of neglect 

c. almost two thirds of the children were male 

d. 18 per cent (nine) of the children were identified as Aboriginal 

e. criminal charges have been laid in relation to nine of the deaths. 

                                                 
154 Australian Bureau of Statistics, 1998 cited in Correspondence: NSW Ombudsman, September 2008. 
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23.46 For the 103 children who were themselves known to DoCS, the status of their 
DoCS case at the time of their death was: 

a. open and allocated to DoCS caseworker (32 children) 

b. open and unallocated (five children).  This means that a report or case plan 
may have been open at a CSC, but was not allocated to a caseworker for 
active casework 

c. open but unable to ascertain its allocation status from available records 
(one child) 

d. closed (65 children). 

23.47 For the 50 siblings of children whose deaths were reviewable and reported to 
DoCS, the status of the siblings’ involvement with DoCS at the time of the 
child’s death was: 

a. open and allocated to a DoCS caseworker (27 children) 

b. open and unallocated (eight children) 

c. closed (15 children). 

23.48 Information was also provided by DoCS about its review of children who died in 
2007 in circumstances where they, or a sibling, had been reported to DoCS 
within three years of their death.  That information revealed that the most 
common possible cause of death for these children was illness or natural 
causes (31 per cent).  Four per cent were killed by alleged abuse, seven per 
cent of the deaths were indicative of neglect, most of which were supervisory 
neglect and 11.46 per cent died while co-sleeping. 

23.49 The most frequently recorded child protection risk factors were domestic 
violence, parental substance abuse, poor parenting skills and parental mental 
health concerns.  The majority of children and young persons who died had 
been exposed to more than one risk factor, with neglect being the most 
frequently recorded abuse type. 

Coroner 
23.50 Under the Coroners Act 1980, the State Coroner and Deputy State Coroner (but 

not other Coroners) have jurisdiction to hold an inquest in relation to a person 
who at the time of their death met the same criteria as for the Ombudsman’s 
reviewable deaths jurisdiction.155  In 2006, 210 such deaths were reported to the 
State Coroner.156 

23.51 While reporting an examinable death is mandatory, there is no general 
obligation on a Coroner to conduct an inquest.  The Coroner ultimately decides 

                                                 
155 Coroners Act 1980 ss.13A(1)(c) and 13AB. 
156 Local Courts of NSW, Annual Review 2006, p.23. 
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whether to hold or dispense with an inquest.  If the Coroner is able to consider 
all available evidence, such as the statements of witnesses and medical 
reports, and is satisfied that there are no outstanding matters to be determined, 
the Coroner can dispense with an Inquest.  An inquest into the death of a child 
must however be held where: 

a. it appears that the child died or might have died as the result of homicide 

b. the child died while in custody, while in or temporarily absent from a 
detention centre, while in the process of attempting to escape custody, or 
during the course of a police operation 

c. there has not been sufficient disclosure as to whether the child has died (for 
example, in missing person cases), or as to the child’s identity and the date 
and place of death 

d. there has not been sufficient disclosure of the manner and cause of the 
child’s death 

e. the Minister or the State Coroner directs an inquest to be held.157 

23.52 If (either before the commencement of an inquest or during the course of an 
inquest) it becomes apparent to the Coroner that the circumstances of the death 
may have involved the commission of an indictable offence by a known person, 
the Coroner may commence or continue the inquest only for the purpose of 
establishing the death, the identity of the deceased and the date and place of 
death.158 

23.53 At the conclusion or suspension of an inquest, a Coroner must record his or her 
finding, as to whether the person died, the person’s identity, the date and place 
of the person’s death, and (in the case of an inquest that has been concluded 
as opposed to suspended) the manner and cause of the person’s death.159 

23.54 A Coroner can make such recommendations as he or she considers necessary 
or desirable in relation to any matter connected with the death with which the 
inquest was concerned.160 

23.55 The State Coroner must notify the Ombudsman of any reviewable death notified 
to the State Coroner not later than 30 days after receiving the notification.161  
The State Coroner must also provide the Ombudsman with access to records 
held by the Coroner in relation to these deaths.162 

23.56 The Inquiry sought from the Coroner’s Court a copy of the formal findings in 
relation to all inquests resulting from the death of a child in NSW since 

                                                 
157 Coroners Act 1980 (NSW) ss.14A and 14B. 
158 Coroners Act 1980 (NSW) s.19. 
159 Coroners Act 1980 (NSW) s.22(1). 
160 Coroners Act 1980 (NSW) s.22A(1). 
161 Community Services (Complaints, Reviews and Monitoring) Act 1993 s.37(3). 
162 Community Services (Complaints, Reviews and Monitoring) Act 1993 s.38.  See also Coroners Act 1980 
s.12A(3A). 
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December 2002.  The Coroner provided 141 findings which were made 
between 2001 and early 2008. 

23.57 Of these, the Coroner has made findings in respect of the deaths of 18 children 
in circumstances where the Inquiry has identified child protection issues.  The 
issues raised in relation to those deaths are similar to those which the 
Ombudsman has sought to have addressed by DoCS.  They include: criticism 
of the incident based approach taken by the Helpline; lack of interagency 
cooperation in relation to children with a severe disability; lack of information 
sharing between DoCS, Health and Police; the adequacy of recording and 
assessing reports at the Helpline; assessment of kinship carers; and 
methadone toxicity. 

Child Death Review Team 
23.58 The CDRT was established in 1995 and since 1999 has been constituted under 

Part 7A of the Commission for Children and Young People Act 1998.  The 
object of this Part of the Act is to prevent and reduce the deaths of children in 
NSW through the constitution of the CDRT, which is to exercise the functions 
contained within the Act.163  The CDRT considers deaths of children from birth 
to 17 years of age, excluding still births.  The CCYP provides research and 
secretariat support to the CDRT.  It is convened by the Commissioner for 
Children and Young People and its members include medical practitioners, 
academics, representatives of Police, DoCS, Health, the Coroner, Education 
and an Aboriginal representative. 

23.59 The functions of the CDRT are as follows:164  

a. to maintain a Child Death Register 

b. to classify deaths according to cause, demographic criteria and other 
relevant factors 

c. to analyse data to identify patterns and trends relating to those deaths 

d. with the approval of the Minister to undertake research that aims to help 
prevent or reduce the likelihood of child deaths 

e. to make recommendations as to legislation, policies, practices and services 
for implementation by government and non-government agencies and the 
community to prevent or reduce the likelihood of child deaths 

f. to identify areas requiring further research by the CDRT or other agencies. 

23.60 Pursuant to s.45N(2) of the Act, the CDRT cannot undertake a review of a 
‘reviewable death’165 but may include such deaths in any research that 
examines a sample population of child deaths. 

                                                 
163 Commission for Children and Young People Act 1998 s.45A. 
164 Commission for Children and Young People Act 1998 s.45N. 
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23.61 Section 45T of the Act imposes a duty on departments, agencies and 
individuals to provide the team with full and unrestricted access to records for 
the purposes of CDRT functions. 

23.62 Section 45P(2)(b) of the Act requires the CDRT to provide details in its Annual 
Report on the extent to which its previous recommendations have been 
accepted.  Sustained home visiting, reporting and research are the main areas 
about which recommendations have been made by it which are outstanding. 

Child Deaths and Critical Reports Unit, DoCS 
23.63 The Child Deaths and Critical Reports Unit (CDCRU) is the DoCS internal unit 

responsible for providing a centralised response to deaths of children known to 
it and also to cases where there are serious, although non-fatal outcomes for 
children.  It was established in early 2004 as part of the Reform Package.  The 
CDCRU analyses the deaths of all children where they or a sibling have been 
reported to DoCS within the three years prior their deaths. The CDCRU uses a 
systems approach to reviewing child deaths.  Its focus is broad with the aim of 
casework being assessed in the context within which decisions are made and 
actions are taken.  The CDCRU facilitates practice review forums in CSCs in 
response to cases where children have died.  This provides staff with an 
opportunity to reflect on critical practice and decision making issues. 

23.64 In September 2007 and in September 2008, the CDCRU compiled a report on 
the deaths of children known to DoCS which occurred in 2006 and 2007.166  On 
each occasion, the CDCRU identified similar practice issues and themes to 
those identified by the Ombudsman and by the Inquiry.  Each issue and theme 
is addressed in Chapter 9. 

Other jurisdictions 
23.65 As with other aspects of child protection, there are differing mechanisms for 

reviewing child deaths in each state and territory.  Generally, the main purpose 
for reviewing child deaths in each jurisdiction is to recommend strategies and 
initiatives to prevent or reduce the number of deaths of children occurring, and 
to provide annual reports on the deaths. 

23.66 In Victoria, the Office of the Child Safety Commissioner inquires into those 
children who were clients of child protection at the time of their death or within 
three months of their death.  Those inquiries are reviewed by a multidisciplinary 
advisory committee, which reports to Parliament annually.  The committee’s 

                                                                                                                                 
165 As defined in the Community Services (Complaints, Reviews and Monitoring) Act 1993 and referred to 
above. 
166 Not all of these child deaths were the subject of a full Child Deaths and Critical Response Unit investigation 
and report. 
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reports provide quantitative and demographic data and analysis about these 
deaths in order to identify common themes, issues and opportunities for 
learning that can influence future policy and practice in relevant service 
systems. 

23.67 In Queensland, the death of any child known to its Department of Child Safety 
within the three years prior to his or her death is subject to a child death case 
review under the Child Protection Act 1999.  The Department commissions an 
independent reviewer to complete child death case review reports.  Those 
reviews do not investigate cause of death, but focus on the adequacy and 
appropriateness of the Department's interventions, policies, procedures and 
interactions with other agencies as they related to the child who died.  The 
Department has six months from the time it learns about the death of a child 
known to it to provide the Child Death Case Review Committee with its report 
on the original child death review. 

23.68 The Queensland committee is a multi-disciplinary committee chaired by the 
Commissioner for Children and Young People and Child Guardian.  It acts 
independently, but the Commission for Children and Young People provides 
secretariat support.  The committee reports on its review of each case to the 
Department of Child Safety within three months of receiving the report from the 
Department. 

23.69 In Western Australia, the Child Death Review Committee reviews deaths which 
meet one or more of the following criteria: 

a. The deceased child or young person or other children in the deceased 
child’s family had been the subject of an allegation of a child concern report 
or a child maltreatment allegation recorded by the Department for Child 
Protection within the past 24 months. 

b. The family of the deceased child or young person had a number of contacts 
with the Department for Child Protection within the past 24 months and an 
emerging pattern was indicated. 

c. The deceased child or young person was in the care of the Department for 
Child Protection or a request for Departmental involvement in an OOHC 
placement for the child or young person had been made within the past 24 
months. 

23.70 One of the recommendations from a review of the former Western Australian 
Department of Community Development, was that the child death review 
function be transferred from the ministerial Child Death Review Committee to 
the Ombudsman.  This recommendation was endorsed by the State 
Government and funding has been approved for 2008/09.167 

23.71 In addition, the Inquiry understands from its website that Western Australia has 
an Advisory Council on the Prevention of Deaths of Children and Young People 

                                                 
167 Western Australian Ombudsman, Annual Report 2007/08, p.58. 
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which is tasked with reducing or preventing the deaths of children aged from 0-
17 years, promoting the health, safety and well-being of children through the 
review and analysis of relevant information and research and through the 
making of recommendations.  The Council is independent and reports to the 
Cabinet Standing Committee on Social Policy, through the Minister for 
Community Development. 

23.72 In South Australia, the Child Death and Serious Injury Review Committee is an 
independent statutory body.  It reviews cases where there are indications of 
abuse or neglect, or where a child or family has been known to child protection 
service within a three year period or is in care. 

23.73 The Inquiry understands that in the ACT, the criteria for review by the ACT Child 
Death Review Team relate to the existence of reports on the child, a sibling or 
family two years before the death.  The Inquiry also understands that the 
Northern Territory is in the process of establishing a reviewable deaths function 
which will include the deaths of all children. 

23.74 Notwithstanding the different approaches among the jurisdictions, the Inquiry 
understands, from a seminar conducted in June 2008 on Australasian Child 
Death Inquiries and Reviews, that the co-existence of domestic violence, mental 
health, drug and alcohol issues and concerns about interagency collaboration 
are common to the equivalent of “reviewable deaths” in all jurisdictions. 

23.75 It is beyond the Inquiry’s terms of reference to achieve a national approach to 
child protection or even to the review of child deaths.  However, it should be 
said that the Inquiry supports a move towards a national system of data 
collection and review on child deaths. 

Issues arising 
23.76 A number of issues arise from the way in which child deaths are scrutinised in 

NSW.  First is the question of whether it remains appropriate for each of the four 
bodies who are obliged to, or have assumed responsibility for investigating or 
reviewing these deaths to continue to do so, or whether wasteful duplication 
exists.  Secondly, it needs to be established whether the categories of deaths 
which are reviewable are appropriate to achieve the desired purpose.  Finally, 
the interval at which reports about these deaths are made public needs to be 
examined. 

Four agencies 

23.77 DoCS, via the CDCRU, the Coroner and the Ombudsman each inquire into and 
report on deaths of children.  The latter two generally inquire or report in public 
and by reference to similar criteria.  DoCS investigates privately and by 
reference to broader criteria.  In addition, research work into deaths is 
undertaken and published by a fourth body, the CDRT. Two registers are 
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effectively kept, one by the Ombudsman and one by the CDRT.  Other sources 
of information include the NSW Midwives Data Collection and Australian Bureau 
of Statistics data.  

23.78 At first blush and with reference to other jurisdictions, this appears to be a 
cumbersome and potentially resource intensive system.  DoCS was particularly 
critical of it. 

DoCS view 

23.79 DoCS carried out an analysis of the recommendations made by the 
Ombudsman to DoCS between June 2004 and November 2006 and the work 
carried out by the CDCRU.  DoCS concluded, from that analysis, that about 78 
per cent of the Ombudsman’s recommendations arising from child death 
investigations, and about 86 per cent of the Ombudsman’s recommendations in 
the three annual reports were either consistent with work DoCS had already 
undertaken, or related to reporting back to the Ombudsman on work being 
done.  Only five per cent of the recommendations arising from child death 
investigations, and 13 per cent of the recommendations from the annual reports 
offered new directions or initiatives, which DoCS had not identified for itself.  
When fresh recommendations were made, DoCS stated that they did not 
generally take into account the operating context or limitations, for example, 
those relating to staffing levels. 

23.80 As a result of its analysis, DoCS identified what it described as opportunities to 
improve the future operation of the oversight system.  It offered three areas for 
consideration: 

a. developing a standard approach to individual child death reviews to satisfy 
both agencies thereby reducing the duplication of effort 

b. replacing recommendations that either reflect existing work or confirm 
existing practices, with confirmatory statements 

c. providing an opportunity to respond to recommendations in the annual 
reports prior to publication. 

23.81 In its submission to the Inquiry, DoCS supported one key external review body, 
rather than several: 

One possible model would be a framework similar to that 
operating in Queensland for the review of child deaths.  Under 
this option a panel would be responsible for the independent 
oversight of child death reviews.  Tapping into superior levels of 
expertise available via the panel will help ensure that the 
response to a child death is driven by best evidence in child 
protection practice.  It also provides much clearer lines of 
accountability…  DoCS would be obligated to review its 
involvement in every case in which a child or sibling was ‘known 
to DoCS’ in the previous 12 months.  Child death reviews would 
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be required to be completed within a strict time frame (six 
months).  The extent and nature of the review would reflect the 
nature of the death - where there is a preliminary finding that 
the death was related to child protection issues, a detailed 
review would be necessary. 

Findings of the child death review and recommendations for 
reform or remedial action would be considered by the DoCS 
senior executive.  Every child death review report would be 
referred to the panel.  Where the death related to matters of 
abuse and neglect, or suspected abuse or neglect the report 
would be referred to the Coroner as well. 

The panel would review the DoCS report, any subsequent 
advice from the Coroner as well as input from other agencies if 
relevant, and make recommendations in relation to systemic 
reform, if warranted.  The panel would also be empowered to 
independently report directly to the Minister on the child death if 
it considered it necessary and desirable to promote 
improvements to child protection practices.  The panel would 
also carry out a broader function in relation to all child deaths.  
Its report would include a report on reviewable deaths and only 
one deaths register (as opposed to the current two) would have 
to be maintained.168 

Ombudsman’s view 

23.82 In relation to DoCS’ suggested model, the Ombudsman noted that: 

a. DoCS should not have the power to access the necessary information from 
all the parties who may have had relevant dealings with a child or young 
person and or their family in the period leading up to their death 

b. the model would not adhere to the principles underpinning the granting of 
the jurisdiction to the Ombudsman and in particular, those concerning the 
transparency and independence of the review process. 

23.83 In his submission, the Ombudsman stated: 

A separate but related issue is the need to recognise that 
identifying systemic issues is one challenge, ensuring an 
effective system response to these issues is another.  In this 
regard, the Ombudsman is ideally placed to make an 
assessment not only as to whether agencies are aware of 
problems, or have plans to address them, but to also to monitor 
the adequacy of the subsequent response.  From our many 
years of oversight, we are acutely aware that agencies often 

                                                 
168 Submission: DoCS, Role of Oversight Agencies, p.13. 
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have good capacity to identify problems, but may fail to effect 
change.169 

23.84 Not surprisingly, the Ombudsman also has taken a different view in relation to 
the value of his work and believes that it has directly resulted in positive 
changes.  The Ombudsman referred to legislative changes in late 2006 in 
response to issues that he had raised, including the introduction of Parent 
Responsibility Contracts, prenatal reports, information exchange relating to 
unborn children, and the admissibility of evidence in care proceedings about a 
child previously removed and not restored as prima facie proof that a sibling is 
in need of care and protection.  In addition, the Ombudsman stated that the 
revised secondary assessment procedure, and the neglect policy, address 
issues that had been identified in his reviews. 

23.85 He said, in relation to the 13 per cent of the recommendations which concerned 
‘new initiatives’, that they included a proposal that DoCS give priority to risk 
assessments on children whose siblings had been removed as well as a 
recommendation for there to be a systematic performance audit of every CSC. 

23.86 He also noted that other agencies, notably Health and Police who are subject to 
his oversight through the reviewable deaths function, speak positively of his role 
in this area. 

23.87 In relation to the role of the CDRCU, the Ombudsman sees its focus as a 
‘considerable strength’ and has advised that it is his preferred approach that, 
where his office is aware that the CDRCU is conducting a review, to await the 
outcome of that review.  He noted however that timeliness was an issue with its 
work. 

23.88 In the view of the Ombudsman, the system of child death reviews which involve 
his office and the CDRT has worked well and is effective.  He has advised that 
the functions are complementary and that the legislation provides for 
procedures that minimise overlap in the conduct of research.  For example, the 
CDRT may not undertake a review of a reviewable death or conduct research 
about reviewable deaths unless approved by the Minister.  In addition he 
suggested that, the annual reports produced by each agency on child deaths 
are distinct and complementary. 

Other views 

23.89 The CCYP has stated that there is currently little or no duplication in the roles of 
the CDRT and the Ombudsman.  In relation to child deaths, the CCYP 
recommended that the Ombudsman be required to seek and consider the view 
of the CDRT before undertaking research into child deaths, except in relation to 
his Annual Report into reviewable deaths. 

                                                 
169 Submission: NSW Ombudsman, Oversight Agencies, p.7. 
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23.90 The Commissioner for Children and Young People who is the convenor of the 
CDRT expressed the following view at the Public Forum, when asked why the 
CDRT would not fit functionally well within the Ombudsman's Office: 

Because the Ombudsman's purpose is to oversight public 
administration, if you like, and that is not the purpose of the 
Child Death Review Team.  The purpose of the Child Death 
Review Team is to look at all deaths, not just those covered by 
public sector agencies…. 

…when you are focused on reviewing deaths of a particular 
group, it tends to absorb the resources, it tends to be the focus 
of the report, whereas what the Child Death Review Team is 
focussed on currently and, as a result of the separation, is in 
fact the epidemiological issues and surveillance and trying to 
identify patterns that might prevent children's deaths.170 

23.91 Police submitted that there was duplication in the review of child deaths, in 
particular, between the Ombudsman and the CDRT.  The Police are of the view 
that the role of the Coroner remains appropriate.171 

Inquiry’s view 

23.92 There is an overlap between the recommendations function of the Coroner and 
the systemic work undertaken by the Ombudsman.  However, the former’s 
primary focus is on determining the manner and cause of death, a finding not 
made by the Ombudsman.  The Coroner usually has the benefit of the DoCS 
internal review before holding an inquest and, on more than one occasion, has 
not made any recommendations because of his or her satisfaction with the 
internal review and DoCS response to it.  In addition, the Coroner undertakes 
relatively few inquests into reviewable deaths.  The Coroner also benefits from 
oral evidence, has public hearings and is subject to appellate review.  The 
Ombudsman frequently relies on the written record, which, from the Inquiry’s 
experience with DoCS files, is often a poor indicator of whether action was or 
was not taken.  The Coronial Inquest also serves the important function of 
forming a view whether there is evidence that is capable of establishing that an 
indictable offence has been committed by a known person and, if so, of 
referring the matter to the Director of Public Prosecutions.  

23.93 The Inquiry is satisfied that there are sufficient differences and benefits from the 
work of the Coroner such that no change to the jurisdiction arising under the 
Coroners Act 1980 is warranted. 

23.94 The Inquiry believes, however, that there is a duplication of effort arising from 
the fact that the CDRT is located in the CCYP.  Two primary registers are kept, 

                                                 
170 Transcript: Public Forum, Role of Oversight Agencies, 28 March 2008, p.7. 
171 Submission: NSW Police Force, p.43. 
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and there is clearly some tension in who undertakes research functions and for 
what purpose, hence the Commissioner for Children and Young People’s views 
set out above.  There are also issues in relation to information sharing which 
were identified in the statutory review of the CS CRAMA.172 

23.95 It is evident to the Inquiry that in considering reviewable child deaths it is critical 
to examine and compare the contexts in which the deaths occur.  This can be 
enhanced through an integrated function that examines all child deaths in NSW 
to enable the making of more systemic recommendations to prevent child 
deaths.  Given this fact, and the experience gained by the Ombudsman 
because of his role in reviewable deaths, it is the Inquiry’s opinion that the 
CDRT should be convened, chaired and supported by the Ombudsman, 
although with the Commissioner for Children and Young People, or her 
delegate, continuing to be a member.  This would require changes to the 
Commission for Children and Young People Act 1998, and to the Ombudsman 
Act, to reconstitute the Team and to provide for the processes and powers 
necessary for its continued operation.  It would also require a transfer to the 
Office of the Ombudsman of the associated research and secretarial support 
functions and staff.  In other respects its operation should remain unchanged, 
save for the requirement that as between the CDRT and the Ombudsman only 
one register of child deaths should be kept. 

23.96 Because of its statutory responsibility for vulnerable children, and because 
deaths of children and young persons can involve action or inaction by multiple 
agencies, there must be oversight by an agency external to DoCS.  The Inquiry 
sees no need to establish a separate panel as suggested by DoCS.  The Inquiry 
is also persuaded that the Ombudsman’s power to require the production of 
documents from other agencies is an important aid to reviewing deaths, and is 
not a power that should reside in DoCS.  Independent and transparent review 
remains important in this respect. 

23.97 The Inquiry has been impressed by the quality and content of the reports 
produced by each of the CDCRU and the Ombudsman.  They are systemic in 
focus and contribute significantly to an understanding of the events surrounding 
deaths of children and young persons.  A recent report by the CDCRU noted 
that it relied on the Ombudsman’s investigation summary document as 
providing the factual basis for the report.  While, in that case, its findings were 
similar to the Ombudsman, specific practice themes were also identified, as was 
recent research into child protection practices.  The Ombudsman informed the 
Inquiry that it is now rare for his office to conduct single agency investigations 
involving DoCS, given the review processes of the latter. 

23.98 It has been raised with the Inquiry that there could be a potential cause for 
concern in the event that the reviews conducted by the Ombudsman and DoCS 

                                                 
172 The Committee on the Office of the Ombudsman and Police Integrity Commission recommended that the 
Community Services (Complaints, Reviews and Monitoring) Act 1993 be amended to put beyond doubt that 
members of the Child Death Review Team have a duty to provide the Ombudsman with information and 
assistance. 
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resulted in inconsistent messages being delivered to or received by staff.  
Inevitably and usually properly, there will be different lessons highlighted by 
DoCS and by the Ombudsman in their reviews.  In the Inquiry’s review of 
reports about the same death, differences in approach are evident but not such 
as to detract from the overall value of the work of each.  The staffing context 
provided by the DoCS report is beneficial and necessary while the scrutiny of 
the actions of other agencies delivered by the Ombudsman is equally beneficial 
and necessary. 

23.99 The Inquiry is satisfied that neither the Ombudsman nor DoCS should cease 
reviewing and preparing reports into child deaths.  In the interests of 
transparency and public accountability it is important to preserve the oversight 
role of the Ombudsman.  It is equally important that DoCS should retain a 
responsibility for ensuring that its casework is effective and that it accepts 
responsibility for systemic failure.   

23.100 There is, however, merit in the DoCS submission that a standard approach to 
individual child death reviews be developed and that recommendations that 
either duplicate existing work or confirm existing practices are replaced with 
confirmatory statements accepting their approach.  The Inquiry understands 
that DoCS is currently provided with an opportunity to respond to 
recommendations in the annual reports prior to publication, and can make its 
views known as to whether draft recommendations should retain that character 
or be the subject of confirmatory statements.  

23.101 There is an issue with the timeliness of the DoCS reviews.  The Inquiry 
considers it important that DoCS should complete its reports within six months. 

23.102 The Inquiry notes that DoCS is currently considering trialling a root cause 
analysis approach to its internal reviews.  That approach has been successful in 
Health and the Inquiry would encourage DoCS to trial such an approach. 

What should be reviewable and when should it be 
reported? 

23.103 Assuming that the CDRT function is transferred to the office of the NSW 
Ombudsman, the question arises whether there remains a need for a separate 
function in relation to reviewable deaths.  The Inquiry firmly believes that the 
reviewable death function should continue, as its particular focus is necessary 
and is likely to be enhanced by undertaking research into all child deaths.  
However, the criteria by which certain deaths are reviewed requires further 
analysis. 

23.104 In this latter regard, DoCS made the following recommendation: 

The NSW definition of ‘reviewable death’ should be made more 
meaningful in two ways: a child’s death should be reviewable if 
the cause of death was, or may have been due to abuse or 
neglect or occurred in suspicious circumstances AND the child 
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was ‘known to DoCS’ based on reports about the child or a 
sibling in the same household in the 12 months prior to the 
death (rather than three years, as is currently the case).173 

23.105 This recommendation was made in the context of a concern that the current 
system operates punitively by virtue of its emphasis on reports to DoCS and the 
effect of media reporting of the annual reports produced by the Ombudsman.  
DoCS quoted Dr Munro who argues that a punitive system of oversight can 
have a detrimental effect on worker morale and system performance by 
resulting in an over reliance on procedures, diversion of resources, and difficulty 
in attracting and retaining staff. 

23.106 The Commissioner for Children and Young People and convenor of the CDRT 
expressed the following view at the Public Forum held by the Inquiry: 

In … the joint submission that I did with Dr Cashmore and 
Professor Scott we do make a recommendation that the focus 
of reporting be on child abuse and death or death in suspicious 
circumstances, and that the [Ombudsman’s] reporting period be 
extended from one year to three years.  The reasons for that is 
that we think that there is insufficient time for change to occur 
within one year, and if you extend the reporting time frame, then 
you do allow for change to occur and for the Ombudsman to 
then more meaningfully comment on the impact of the work of 
whatever agency it is implementing the recommendation.  The 
reason we have suggested that the reporting should focus on 
child abuse and neglect is because of the misunderstanding 
that has continued for 10 years now about the meaning of 
‘known to DoCS’ or, if you like, ‘vulnerable children’.174 

23.107 The Deputy Ombudsman’s response in the Public Forum was: 

So if, for example, it is limited to abuse and neglect, suspicious 
circumstances, then we'd probably look at between 30 and 40 
matters per year.  In those circumstances the question would 
have to be asked as to whether we would actually be well 
placed to make judgments about the child protection system.175 

23.108 In his written submission, and in response to DoCS’ submission the 
Ombudsman noted that: 

a. the current system is well structured and able to identify causal links 

b. only 27 of the 114 (known to DoCS) deaths in 2006 would meet the revised 
criteria proposed by DoCS 

                                                 
173 Submission: DoCS, Role of Oversight Agencies, p.12. 
174 Transcript: Public Forum, Role of Oversight Agencies, 28 March 2008, pp.8-9. 
175 ibid., p.12. 
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c. of the 620 deaths reviewed between 2003 and 2008, only 180 would be 
reviewable  

d. risk factors in the child protection system of many children who die from 
abuse or neglect are not substantially different from the histories of children 
who die in other circumstances 

e. observations such as an over representation of Aboriginal children, the 
effect of maternal substance abuse, adolescent deaths arising from suicide 
and motor vehicle accidents and police reporting of domestic violence 
would not have been able to be made under the DoCS proposal 

f. his office has an interest in the deaths of children who were not known to 
DoCS, but who died in circumstances of abuse or neglect or in suspicious 
circumstances 

g. the response of the media to his Annual Reports is not considered a 
sufficient ground for extending the time frame, although it was 
acknowledged that producing an annual report is resource intensive.176 

23.109 The representative of the Coroner supported limiting the jurisdiction to deaths 
due to abuse and neglect and to those arising in suspicious circumstances.177 

23.110 It is necessary to first identify the purpose of any investigation into the death of 
a child in NSW by an agency other than the Police.  The Inquiry is conscious of 
the academic literature which is critical of the bureaucratic response to child 
deaths.  Scott notes that child death inquiries often make matters worse by 
concentrating on the last link in the chain of events, rather than the structure 
and role of child protection services generally and their place as part of a wider 
government and community response.178 

23.111 Under CS CRAMA, the Ombudsman is to formulate recommendations for the 
prevention or reduction of deaths which are reviewable.  His Office does so by 
identifying shortcomings in agency systems or practice that may have 
contributed to the death or to children being exposed to risk in the future. 

23.112 DoCS submitted the following to the Inquiry: 

The objective of a reviewable deaths framework is to ensure 
that where a child who had some close connection with the 
child protection system dies, there is a timely and effective 
review of the circumstances of that death.  It must operate on 
two levels.  Firstly it must investigate the individual death in a 
way to determine whether the cause of death was related to 
child protection concerns for the child and make 

                                                 
176 Submission: NSW Ombudsman, Response to DoCS’ submission on the role of oversight agencies, pp.14-
18. 
177 Transcript: Public Forum, Role of Oversight Agencies, 28 March 2008, p.15. 
178 D Scott, Sowing the Seeds of Innovation in Child Protection, Paper presented to the 10th Australasian Child 
Abuse and Neglect Conference, Wellington, New Zealand, February 2006, p.10. 
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recommendations aimed at the prevention or reduction of such 
deaths.  Secondly it must identify general casework or overall 
system reform matters that warrant attention or remediation, if 
they exist.179 

23.113 Put another way, if the purpose of a review mechanism for child deaths known 
to DoCS is to improve the child protection system and there is no proper causal 
connection between the deaths and that system, then it is not achieving its 
purpose. 

23.114 The Inquiry takes a broader view.  Deaths of children and young persons should 
be reviewed to determine, among other matters, whether the child protection 
system, at its broadest, should have known about and responded to their 
circumstances.  Much can be learned about the involvement of other agencies 
in the lives of children who have died from abuse or neglect or in suspicious 
circumstances when no report has been made to DoCS.  The emphasis should 
be on the circumstances of their death and messages for the child protection 
system as a whole, not just confined to an examination of what DoCS might 
have done or did do, in relation to that child. 

23.115 Equally, the process should focus on systemic matters and acknowledge that 
predicting the death of child from reports to a child protection agency is not a 
science attended by certainty.  It involves human reasoning and judgement 
based on available information, in relation to conduct which is not necessarily 
predictable.  

23.116 The research informs us that child deaths are not considered a likely outcome in 
most cases of child abuse; most who die are not known to child protection 
services and the risk factors that are present in cases of fatal child abuse are 
generally similar to those present in many thousands of other child protection 
cases which do not have a fatal outcome. 

23.117 Consistent with this research, in his report of reviewable deaths in 2006, the 
Ombudsman said that in most cases, the circumstances of the child’s death had 
no connection to reported child protection concerns. Obviously in some cases a 
child will die of natural causes or as a result of the actions of a third party for 
which the carer will have no responsibility or capacity to control.   

23.118 Accordingly, the Inquiry takes the view that the criteria of ‘known to DoCS’ is not 
useful and can be harmful by escalating in the mind of the public, deaths where 
a report has been made, which would not have justified an intervention, to 
deaths which could have been prevented by action from DoCS. 

23.119 A report signifies concerns by the reporter, who is more likely than not to be a 
mandatory reporter.  It may or may not meet the threshold of risk of harm, 

                                                 
179 Submission: DoCS, Role of Oversight Agencies, p.11. 
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indeed in excess of 10 per cent of cases it will not do so.180  Those concerns 
may or may not be based on factually accurate material.  They are not a reliable 
indicator of whether the child protection system should have known about and, 
if so, intervened positively in the life of the child. 

23.120 In 2006 and 2007, 101 deaths were reviewable on the criteria of abuse, neglect, 
suspicious circumstances or being in statutory care.  That is about a third of all 
deaths reviewable under the current regime.  In the likely event that many of 
these were known to one or more of the agencies which form part of the child 
protection system, this role can be closely scrutinised by the Ombudsman.  
Thus causal links can be explored, if they exist. 

23.121 Further, those deaths which do not meet the revised criteria will still be the 
subject of scrutiny by the CDRT.  By transferring the role of convenor to the 
Ombudsman, information from those deaths can inform child protection work.  
For example, the presence of drugs in children is identified in the work of the 
CDRT as are deaths by suicide or resulting from risk taking behaviours. 181 

23.122 The role of the Ombudsman in commenting on the child protection system is a 
valuable and necessary one, however, the vehicle of child deaths is not the 
only, nor the most reliable, basis for enlivening that role.  First, since 2003 the 
Ombudsman has initiated 73 investigations into child protection issues, 66 of 
which have arisen from child death reviews, thus indicating other sources of 
information.  The Ombudsman has used its ‘own motion’ power in a number of 
these cases.  Secondly, the Ombudsman’s complaint handling function is a role 
which can be used to identify and comment on child protection matters.  Finally, 
its broad monitoring and review functions have permitted it to inquire into other 
child protection issues including services for children with disabilities, individual 
funding arrangements in OOHC and support for Aboriginal foster carers. 

23.123 The Ombudsman has submitted to the Inquiry that in order to ensure that his 
office retains an “ongoing and well-informed understanding of child protection 
practice” a power should be conferred on him to keep under scrutiny the 
systems for handling and responding to risk of harm reports. 

23.124 The Inquiry is of the view that the Ombudsman has a sufficient current ability to 
scrutinise the systems for handling reports without amending the legislation.  
His powers under s.11 of the CS CRAMA, particularly to monitor and review the 
delivery of community services and to inquire into matters affecting service 
providers and consumers, would amply enable him to scrutinise the response of 
DoCS to risk of harm reports.  The Inquiry agrees that it is important that he 
continue to do so. 

                                                 
180 See Chapter 6. 
181 NSW Child Death Review Team, Trends in the fatal assault of children in NSW: 1996-2005, 2008, p.3. 
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23.125 This approach should not affect the work of the CDCRU which should review 
the deaths of all children where a report has been made in the preceding three 
years, either in respect of those children or their siblings.  

23.126 The final question concerns the timing of the reporting cycle.  An annual 
reporting cycle is resource intensive for the Ombudsman and, as pointed out by 
Ms Calvert, Dr Cashmore and Professor Scott, does not permit much 
meaningful comment about improvements which may have been made since 
the previous report.  Reporting at two yearly intervals should assist in each of 
these respects.  From the data mentioned above, it is anticipated that the 
deaths of around 100 children would be reported, a sufficient number to draw 
useful conclusions, as to any systemic or other issues that need to be 
addressed.  

23.127 In conclusion the Inquiry considers that the reviewable death provisions should 
be amended so as to delete the ‘known to DoCS’ criterion.  This would leave 
the remaining criteria intact.  Although it might still require a review to be made 
where a child in care dies from natural causes or accident outside the control of 
a carer or DoCS, the lack of any need for any detailed inquiry, except where the 
Coroner’s jurisdiction was involved, would be obvious. In addition, the Inquiry 
favours replacing the annual reporting in exercise of the reviewable death 
function with a bi-annual requirement.  

Reviews of children in care 
23.128 Since 2003, the Ombudsman has conducted five group reviews of individuals in 

care: two reviews of children under five years of age, a review of young people 
with disabilities leaving care, a review of children under the parental 
responsibility of the Minister placed in SAAP services and a review of a group of 
children aged 10-14 years in OOHC and under the parental responsibility of the 
Minister. 

23.129 Eight service based reviews have also been conducted.  The issues from each 
of these reviews have been considered in Chapters 16 and 18. 

23.130 The Ombudsman and the Children’s Guardian each have roles and 
responsibilities in relation to children in OOHC.  The Inquiry has been informed 
and agrees that the legislative provisions for these roles and responsibilities 
ensures that the work of both agencies is complementary rather than 
duplicative. It accordingly does not suggest any change in these arrangements.  

Complaints 
23.131 In 2007/08 the Ombudsman received 839 formal complaints about agencies 

providing child and family services, of which 755 were about DoCS. This is a 
sharp increase from 560 formal complaints in 2006/07 and 595 in 2005/06. It is 
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unclear whether this increase is attributable to changes that have been made in 
the presentation and classification of this information.182  

23.132 In 2007/08, about half of the formal complaints received by the Ombudsman 
about DoCS concerned its child protection services and about half were about 
OOHC services provided or funded by DoCS.183 

23.133 For child protection services, the most common complaints were about the 
adequacy of DoCS’ casework, in response to risk of harm reports about children 
and young persons:  

These concerns primarily relate to DoCS’ decisions about 
whether or not to intervene following a risk of harm report, and 
the adequacy of DoCS’ investigation, assessment of, and 
decisions in response to allegations that a child or young 
person has been abused or neglected. Other issues that were 
the subject of complaint included DoCS’ handling of complaints 
about its activities and the professional conduct of staff.184 

23.134 Regarding OOHC, the most common complaints were about the adequacy of 
assessment, planning and provision of services. For example,  

the appropriateness of placements for children and young 
people; the supports provided to children in care and their 
carers; decisions to move children between care placements; 
and arrangements for contact between children in care and 
their families. …the quality of ‘customer’ service provided by 
service staff, the responses of services to complaints about 
children in care, and payment of allowances and fees to foster 
parents to support children in care.185 

23.135 The Ombudsman resolved and/or made recommendations for improvements to 
services in 42.3 per cent of the formal complaints finalised during 2007/08.186 
The Ombudsman acknowledges that many of the complaints are difficult to 
resolve because of the nature of the subject matter. 

23.136 The subject matter of most of the complaints were also raised in submissions 
made to the Inquiry and are addressed in appropriate chapters of this report. 

23.137 The Inquiry has dealt with the complaints management system, so far as DoCS 
is concerned, in Chapter 2. 

                                                 
182 See Figure 35, NSW Ombudsman, Annual Report 2006/07, p.80 and Figure 20, NSW Ombudsman, 
Annual Report 2007/08, p.70. 
183 NSW Ombudsman, Annual Report 2007/08, p.70. 
184 ibid., p.68. 
185 ibid., p.70. 
186 ibid., p.69. 
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Official Community Visitors 
23.138 Official Community Visitors are statutory appointees of the Minister for 

Community Services.  Their role is to visit accommodation services for children 
and young persons in residential OOHC and people with a disability in 
accommodation that is operated, funded or licensed by DADHC. 

23.139 Official Community Visitors are independent of the Ombudsman although the 
Ombudsman has a general oversight and coordination role including 
determining priorities and allocating visiting hours.  Official Community Visitors 
made 307 visits to services accommodating children and young persons and 
137 visits to services for children and young persons with a disability in 
2007/08. 

23.140 The focus of the Visitors is to facilitate and monitor the resolution of issues by 
services at the local level.  Visitors may resolve the issues themselves or refer 
them to the Ombudsman.  In 2007/08, 427 issues were reported to the 
Ombudsman by Visitors in relation to services for children and young persons, 
and 204 issues in relation to services for children with a disability.  Most were 
resolved. 

23.141 The Inquiry regards this process as a valuable adjunct to the complaints system 
in that it allows the recipients of services to have a voice, and also in that it 
provides an opportunity for concerns to be addressed before they develop into 
serious problems as well as an opportunity to monitor the response of the 
relevant Services to respond to issues that are identified as being of concern. 

23.142 Additionally, it provides the Ombudsman with a further source of referral for 
investigation, particularly in relation to the kind of concerns that may have an 
institutional or systemic origin, and that may have an impact on the relatively 
small group of children and young persons who are placed in the various forms 
of residential OOHC services. 

23.143 The Inquiry is satisfied that the work of the Official Community Visitors is not 
unduly duplicative of the functions of other oversight bodies, in particular, the 
accreditation work of the Children’s Guardian. 

23.144 The Children’s Guardian submitted that to assist the OOHC accreditation 
process, the CS CRAMA should be amended to allow her to have access to 
reports by the Official Community Visitors. 

23.145 This matter was recently before the Legislative Council’s Committee on the 
Office of the Ombudsman and the Police Integrity Commission during its 
consideration of the review of CS CRAMA.  That Committee took the view that 
legislative amendments may be counter productive and have the effect of 
making the work of Official Community Visitors more difficult.  It expressed the 
view that because Official Community Visitors report directly to the Minister 
there is already an avenue through which serious concerns can be raised.  It 
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seems that the Committee’s view was influenced by the evidence of one Official 
Community Visitor who thought if reports were to go back to funding bodies the 
role of the Official Community Visitors would be confused.  That witness also 
noted that there were occasions when she wished to share information with 
such bodies as accrediting agencies. 

23.146 The Inquiry agrees with the submission of the Children’s Guardian.  Information 
obtained by persons appointed by the Minister should be available to the 
regulator/accreditor of OOHC with appropriate procedural fairness safeguards.  
Section 8 of CS CRAMA and clause 4 of Community Services (Complaints, 
Reviews and Monitoring) Regulation 2004 would need to be amended to 
achieve this outcome. 

Reportable allegations 
23.147 The Director-General of DoCS and the heads of designated agencies are 

required to notify the Ombudsman of any reportable allegation made against an 
employee, and of any reportable conviction, within 30 days of becoming aware 
of it, and of the action which the relevant agency proposes to take in relation to 
the employee.187 

23.148 These obligations arise in the context of Part 3A of the Ombudsman Act, 
pursuant to which the Ombudsman must scrutinise the systems put in place by 
designated agencies and other public authorities for preventing reportable 
conduct by employees and the way in which those agencies handle and 
respond to allegations of reportable conduct or convictions.188  In the 
performance of these obligations, the Ombudsman: 

a. receives and assesses notifications concerning reportable allegations or 
convictions against an employee 

b. monitors investigations of reportable allegations and convictions against 
employees 

c. conducts investigations concerning reportable allegations or convictions, or 
concerning any inappropriate handling, of or, response to, a reportable 
notification or conviction 

d. conducts audits and engages in education and training activities to improve 
the understanding of, and responses to, reportable allegations. 

23.149 In addition to reporting allegations of reportable conduct of employees which 
arise in the course of their employment, DoCS is also required to notify 
allegations where they arise from conduct which takes place outside of their 
employment. 

                                                 
187 Ombudsman Act 1974 s.25C(1). 
188 Ombudsman Act 1974 s.25B. 
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23.150 ‘Reportable conduct’ means:  

a. any sexual offence, or sexual misconduct, committed against, with or in the 
presence of a child (including a child pornography offences), or  

b. any assault, ill-treatment or neglect of a child, or  

c. any behaviour that causes psychological harm to a child,  

whether or not, in any case, with the consent of the child. 189 

23.151 Reportable conduct does not extend to: 

a. conduct that is reasonable for the purposes of the discipline, management 
or care of children, having regard to the age, maturity, health or other 
characteristics of the children and to any relevant codes of conduct or 
professional standards, or  

b. the use of physical force that, in all the circumstances, is trivial or 
negligible, but only if the matter is to be investigated and the result of the 
investigation is recorded under workplace employment procedures, or  

c. conduct of a class or kind exempted from being reportable conduct by the 
Ombudsman under s.25CA.190 

23.152 The note to this definition in the Ombudsman Act states that examples of 
conduct that would not constitute reportable conduct include (without limitation) 
touching a child in order to attract a child’s attention, guiding a child or 
comforting a distressed child; and conduct that is established to be accidental. 

23.153 A ‘reportable allegation’ is defined to mean an allegation of reportable conduct, 
or an allegation of misconduct that may involve reportable conduct, while a 
‘reportable conviction’ means a conviction (including a finding of guilt without 
the court proceeding to a conviction), in NSW or elsewhere, for an offence 
involving reportable conduct.191 

23.154 Designated agencies include, inter alia, DoCS, those agencies that arrange the 
provision of OOHC and that are accredited for those purposes, and those 
agencies that provide substitute residential care for children.192 

23.155 For the purposes of these provisions an ‘employee’ includes DoCS salaried 
staff and anyone who is engaged by a designated agency to provide services to 
children.193  DoCS authorised carers, including authorised relative carers are 
also covered.194 

                                                 
189 Ombudsman Act 1974 s.25A(1). 
190 Ombudsman Act 1974 s.25A. 
191 Ombudsman Act 1974 s.25A(1). 
192 Ombudsman Act 1974 s.25A(1); Children and Young Persons (Care and Protection) Act 1998 s.139. 
193 Ombudsman Act 1974 s.25A(1). 
194 DoCS ‘authorised carers’ are considered employees for the purpose of employment screening and 
allegations of reportable conduct.  Recently DoCS made the decision to include relative carers as authorised 
carers.  As a result they are now also considered employees for the purposes of screening and allegations. 
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23.156 Carers who have kinship placements as a result of an order by the Family Court 
are not considered authorised relative carers and are therefore not ‘DoCS 
employees.’ 

23.157 In 2007/08 the Ombudsman received 1,850 notifications of reportable 
allegations and finalised 1,921. Notifications decreased from 1,995 in 2006/07. 
The most significant decrease (30 per cent) came from the largest notifier, 
Education.  Education attributes this decrease to the class or kind determination 
and to training initiatives with its staff and students.195  However the percentage 
of reportable allegations from DoCS rose from 23.5 per cent in 2006/07 to 31.1 
per cent in 2007/08.196 

23.158 The most frequently notified issue from all notifiers was physical assault (59 per 
cent), followed by neglect (10 per cent), sexual offences (nine per cent), sexual 
misconduct (seven per cent), and behaviour causing psychological harm (four 
per cent).197 

23.159 There is a category of misconduct allegations concerning DoCS salaried staff 
that DoCS will need to investigate, but that may not need to be notified to the 
Ombudsman.  Essentially this category comprises conduct that breaches the 
DoCS code of conduct or Public Service guidelines, such as not declaring a 
conflict of interest, breaching confidentiality requirements, or accepting gifts of 
more than a token nature.  In general, they may be dealt with pursuant to the 
provisions of the Public Sector Employment and Management Act 2002, 
although, if any allegation involves conduct possibly amounting to corrupt 
conduct within the meaning of the Independent Commission Against Corruption 
Act 1988,198 then an obligation will arise for it to be reported to that Commission. 

23.160 As noted above the staff of accredited non-government agencies, who will 
normally be employed under the Social and Community Services (SACS) 
Award, and their authorised foster carers, fall within the definition of ‘employee’ 
for the purposes of the reporting and investigation procedures outlined above.  
Additionally these agencies are required, by virtue of the funding framework, to 
have adequate human resource management systems in place.199  They are 
similarly required by the funding framework to provide an appropriate response 
to allegations of fraud involving their staff or carers.200 

                                                 
195 NSW Ombudsman, Annual Report 2007/08, p.74. 
196 ibid., p.75. 
197 ibid., p.81. 
198 Independent Commission Against Corruption Act 1988 ss.7–9. 
199 DoCS, Performance Monitoring Framework for Funded Services 2006/07 and DoCS, Good Practice 
Guidelines for DoCS Funded Services 2006. 
200 DoCS, Policy for Responding to Fraud in DoCS Funded Services, June 2007.  See also the Fraud Risk 
Assessment for Service Providers tool, September 2005 and the Practice Notes on Internal Fraud which were 
prepared by DoCS to assist funded service providers in addressing the risk of fraud within their organisations. 
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Investigation of allegations by DoCS 

23.161 Under the Care Act the Director-General of DoCS is required to arrange for any 
report, alleging the abuse of a child or young person by a person employed 
within the Department, to be investigated in accordance with arrangements 
made between the Director-General and the Ombudsman.201  Casework 
Practice in this regard is guided by the DoCS practice document, Responding to 
allegations against DoCS. 

23.162 DoCS coordinates its response to allegations against employees through the 
Allegations Against Employees (AAE) Unit which is located centrally within the 
Complaints Assessment and Review Branch in the Strategy, Communication 
and Governance Division of the Department. 

23.163 When allegations are received by the Helpline, they are referred to the AAE.  
The determination of whether an allegation of reportable conduct so received 
will be investigated by the central AAE Unit or within a Region is made on a 
case by case basis, depending on the potential seriousness of the conduct 
involved. 

23.164 Irrespective of where the allegation is investigated, the procedure is the same, 
being undertaken in accordance with the DoCS policy and procedures manual, 
Managing Allegations against Employees. 

23.165 Caseworkers at CSCs and at Regions, who have been trained by the AAE Unit 
in relation to these procedures, conduct the investigation in addition to their 
ordinary duties.202  The AAE Unit will, however, provide ongoing support and will 
review the supporting documentation and outcome report prepared by these 
investigators, to determine what, if any, action is required. 

23.166 If, as a result of the allegation, it appears that a child or young person may be in 
need of care and protection, a child protection secondary assessment will be 
undertaken separately from the investigation into the allegation of reportable 
conduct.  If the matter fits within the JIRT criteria it will be referred to an 
appropriate JIRT for investigation, in addition to the AAE Unit investigation. 

23.167 The investigative process involves collecting evidence via interviews and 
locating relevant documents, providing the employee with an opportunity to 
respond to the allegation, and completing an outcome report.  Findings are 
made in relation to each component of the allegation if more than one matter is 
raised.  The standard of proof is on the balance of probabilities although to the 
Briginshaw Standard, where the allegation is serious.203  The findings available 
are: 

                                                 
201 Children and Young Persons (Care and Protection) Act 1998 s.33. 
202 DoCS advised the Inquiry that over 600 field staff have received this training. 
203 Briginshaw v Briginshaw (1938) 60 CLR 336. 
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a. sustained (on balance of probabilities, there is sufficient evidence that the 
alleged conduct did occur) 

b. not sustained – insufficient evidence (that is, insufficient evidence available 
to establish whether the alleged conduct did or did not occur) 

c. not sustained – false (conduct did not occur) 

d. not sustained – vexatious (without substance and with the intention of 
causing distress to the employee) 

e. not sustained – misconceived (the allegation was made in good faith, but it 
was based on a misunderstanding of what actually occurred) 

f. unable to determine (not possible to complete an investigation) 

g. not reportable conduct. 

23.168 Upon the basis of these findings the AAE Unit or the CSC or Region can make 
recommendations.  In the case of a salaried DoCS officer these 
recommendations could include, but are not limited to, dismissal, caution, 
warning or other disciplinary or remedial action, and are referred to the 
Corporate Human Resources Branch in DoCS Head Office.  In the case of an 
authorised carer (including an authorised relative carer), the recommendations 
could include de-authorisation. 

23.169 Once an investigation has been concluded, the Director-General of DoCS, or 
the head of the designated agency, is required to send a copy of any report 
made as well as a copy of any statements taken or other documents on which 
the report is based, to the Ombudsman, and to advise of the action taken or 
proposed, to allow the Ombudsman to determine whether the matter has been 
appropriately investigated, and whether appropriate action was taken.204  The 
Ombudsman has an ‘own initiative’ right to conduct an investigation into any 
matter that has been notified, or into any inappropriate handling or response by 
DoCS, or by a designated agency, concerning a reportable allegation or 
reportable conviction, and may exercise a conciliation power in connection with 
such an investigation.205 

23.170 Since the NGOs who provide services for DoCS are also required to respond to 
allegations of misconduct on the part of their staff or carers, the situation can 
arise where both DoCS and the NGO need to conduct an investigation, which 
can extend the process and run into problems with the exchange or sharing of 
information. 

                                                 
204 Ombudsman Act 1974 ss.25F(2) and 25F(3). 
205 Ombudsman Act 1974 s.25G. 
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Statistics 

23.171 In 2007/08, approximately 31 per cent of all reportable conduct matters notified 
to the Ombudsman were from DoCS.206 

23.172 DoCS has advised of an increase in the number of reportable conduct matters 
involving allegations against employees, which are referred to its AAE Unit. 

23.173 DoCS reported that there were 389 reportable conduct matters that it dealt with 
in 2006/07.207 In 2007/08 there were 474 cases of reportable conduct 
investigated by DoCS.   

23.174 In 2007/08, DoCS responded to over 800 requests from the Ombudsman for 
information relating to allegations against employees.  DoCS explained that 
there had been a marked increase in Ombudsman requests which was due to a 
change in process allowing the capture of a greater number of Ombudsman 
requests. 

23.175 In 2007/08, 97 per cent of the reportable conduct matters investigated related to 
foster carers. 

23.176 Of the investigations finalised in 2007/08, the outcomes reported by DoCS were 
as follows: 

a. sustained – 40 per cent 

b. not sustained – 54 per cent 

c. other – six per cent. 

23.177 Of 1,411 finalised investigations in the period 1 January 2000 to 31 December 
2007, only 132 (or just under ten per cent) resulted in action to de-authorise a 
carer.  In 2007, only three per cent of finalised investigations resulted in action 
to de-authorise. 

23.178 The information supplied to the Inquiry by DoCS would suggest that there has 
been a considerable increase in the number of reports including allegations of 
reportable conduct against the employees received since 2001/02, although this 
has not necessarily met with a corresponding increase of notifications to the 
Ombudsman.208  DoCS advised that this is because not all reports met the 
threshold of reportable conduct.  They did however require an assessment by 
DoCS to determine whether they met the threshold.  

                                                 
206 NSW Ombudsman, Annual Report 2007/08, p.75. 
207 DoCS, Annual Report 2006/07, p.90. 
208 Submission: NSW Ombudsman, Response to DoCS’ submission on the role of oversight agencies, p.5 
notes that 352 notifications were made in 2004/05 and that 469 notifications were made in 2006/07 – an 
increase in the order of 33 per cent. 
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Figure 23.1 Reports to AAE 

 

23.179 While there is some disagreement between DoCS and the Ombudsman as to 
the precise extent of any increase in notifications, or in the number of requests 
made of DoCS by the Ombudsman for further information, there is a consensus 
that there has been an increase in allegations and reportable conduct 
notifications, which would seem to be attributable to: 

a. previous under reporting209 

b. a greater awareness of child protection issues and of the requirement to 
report allegations 

c. the increase in the number of children entering statutory care or receiving 
services. 

23.180 DoCS advised the Inquiry that it takes about 247 days for an investigation to be 
completed at the CSC or Regional level, and about 300 days for matters to be 
finalised by the AAE Unit. 

Review of decisions in response to allegations of 
misconduct 

23.181 As discussed in Chapter 13, for authorised carers, there is a right to seek an 
internal review of a relevant decision by DoCS or by a designated agency, and 
thereafter, by application, a review in the ADT.210  The latter right is subject to a 
request being first made for an internal review, the need for which may be 
excused,211 and also to the encouragement of the parties to seek resolution at a 
local level. 

                                                 
209 A fact identified in an internal audit. 
210 By reason of the combined operation of Children and Young Persons (Care and Protection) Act 1998 
s.245(1)(c), Administrative Decisions Tribunal Act 1997 ss.36 and 38 and Community Services (Complaints, 
Reviews and Monitoring) Act 1993 s.28. 
211 Community Services (Complaints, Reviews and Monitoring) Act 1993 s.31, Administrative Decisions 
Tribunal Act 1997 ss.53 and 55, UI & VJ v Minister for Community Services (2006) NSW ADT 16. 
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23.182 In any such review the ADT stands in the shoes of the decision maker and 
reaches a decision on the basis of the material that was relevant at the time of 
the initial decision, as well as any further material that was relevant at the time 
of the hearing.212 

23.183 The Inquiry examined a number of decisions of the Tribunal concerning 
applications for the review of decisions to revoke the authorisation of carers, or 
to remove children from the care and control responsibility of carers.213  The 
correctness of those decisions cannot properly be the subject of any comment 
by the Inquiry.  However, the Inquiry’s review does leave it satisfied that the 
ADT approaches its task appropriately and with considerable attention to the 
evidence and to the best interests of the child principles, such that there is no 
occasion to propose any alternative model for the review of decisions of the 
relevant kind. 

23.184 The decisions reviewed by the ADT are likely to have been instructive for the 
Department in so far as they disclosed shortcomings in its case management 
concerning, for example: 

a. the insufficiency of caseworker support for carers responsible for the care 
and control of children with challenging behaviours214 

b. the giving of instructions to an expert that identified the opinion or the 
conclusion that the Department wished – contrary to the Expert Witness 
Code of Conduct and the ADT Practice Note 14, Expert Evidence and 
Reports215 

c. a misinterpretation of the Aboriginal Placement Principles216 

d. a failure to advise the carer of the right to seek an internal review in 
compliance with the Act217 

e. inappropriately placing unrelated children with a carer, in circumstances 
where the children concerned had troubled histories and serious 
behavioural problems,218 or placing children with a carer outside that carer’s 
authority219 

                                                 
212 YG & G G v Minister for Community Services (2002) NSW CA 246 at [25]; and A v Minister for Community 
Services (2007) NSW ADT 208. 
213 For example, UI & VJ v Minister for Community Services (2006) NSW ADT 16, QW & QX v Minister for 
Community Services (2005) NSWADT 287, BP v Minister for Community Services (2007) NSW ADT 184, A v 
Minister for Community Services (2007) NSW ADT 208, TF v Barnardos (2005) NSW ADT 259, SL v Minister 
for Community Services (2005) NSW ADT 228, QB v Minister for Community Services (2005) NSW ADT 89. 
214 For example, A v Minister for Community Services (2007) NSW ADT 208, BP v Minister for Community 
Services (2007) NSW ADT 184. 
215 For example, UI & VJ v Minister for Community Services (2006) NSW ADT 16. 
216 For example, A v Minister for Community Services (2007) NSW ADT 208. 
217 Administrative Decisions Tribunal Act 1997, s.48(1), UI & VJ v Minister for Community Services (2006) 
NSW ADT 16. 
218 For example, TF v Barnardos (2005) NSW ADT 259, QW & QX v Minister for Community Services (2005) 
NSWADT 287. 
219 For example, QB v Minister for Community Services (2005) NSW ADT 89. 
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f. unfair or insufficient assessment by DoCS of the matters raised leading to a 
removal from care.220 

Commission for Children and Young People  

Historical context 

23.185 In 1997, the Royal Commission into the NSW Police Service: Paedophile 
Inquiry recommended: 

the creation of a Children’s Commission to take over the 
responsibilities in relation to children currently vested in the 
Child Protection Council and the Community Services 
Commission221  

with 

 appropriate powers and capacity to oversee and coordinate the 
delivery of service for the protection of children from abuse 
(including sexual, physical and emotional abuse and neglect).  
It should be set up in the context of a rationalisation of roles of 
existing agencies and should have more than a mere advisory 
role.222 

23.186 The Royal Commission also proposed that the Children’s Commissioner have 
authority to perform the role of a special guardian for children in OOHC and 
have responsibility for collecting information relevant to the suitability of people 
working in child related employment. 

23.187 The Inquiry was informed that just prior to the release of the Royal 
Commission’s report, two other reports were released that also called for the 
creation of a central organisation to address concerns relating to the welfare of 
children in NSW.223 

23.188 The Commission for Children and Young People (CCYP) commenced operation 
in June 1999, replacing the Child Protection Council.  While the organisation 
itself notes that the Royal Commission “was a major catalyst for establishing the 
Commission,”224 its role differed from that envisaged by the Royal Commission.  
The CCYP’s advocacy role was to relate to all children and young persons, and 
rather than having an oversight role, it was assigned an ‘enabling’ role to 
promote the interests of children and young persons in NSW.  While given 

                                                 
220 ibid. 
221 Royal Commission into the Police Service: Volume V: the Paedophile Inquiry, May 1997, p.1314. 
222 ibid., p.1293. 
223 Legislative Council Standing Committee on Social Issues, Inquiry into Children’s Advocacy (1996), and the 
NSW Community Services Commission, Who cares? Protecting people in Residential Care, 1996. 
224 Commission for Children and Young People, Annual Report 2007/08, p.47. 
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responsibility for employment screening of people involved in child related 
employment, CCYP was not given specific responsibilities in relation to children 
in OOHC.  In its submission to the Inquiry, CCYP noted that “the enabling role 
fitted with the inclusion of employment screening responsibilities.”225 

23.189 OOHC responsibilities were ultimately given to the Children’s Guardian.  This 
role has been addressed in Chapter 16. 

23.190 The CCYP is established as a statutory corporation under the Commission for 
Children and Young People Act 1998 (the CCYP Act) and has a range of 
responsibilities including acting as: 

a. an advocate for children and young persons 

b. a research body inquiring into issues that affect children and young persons 

c. a body that both undertakes and monitors background checking of people 
being considered for child related employment 

d. a body that supports the CDRT in carrying out its functions. 

23.191 The CCYP is required to report annually to the NSW Parliament.226  In addition 
a Joint Parliamentary Committee of Children and Young People oversees its 
work.227 

23.192 The Office for Children was established in April 2006 to provide common 
administrative and financial support to the CCYP and the Office of the 
Children’s Guardian.  While the roles and responsibilities of these two bodies 
remain separate, the Office is headed by the Director-General of Premier and 
Cabinet.228 

23.193 As at 30 June 2008, the CCYP employed a full time equivalent of 38.8 
positions,229 against a staff establishment of 41.9. 

Background checking 

23.194 Under s.36 (1) (c) of the CCYP Act, CCYP can agree to conduct background 
checking on behalf of employers.  CCYP has an agreement with DoCS to 
undertake Working With Children Checks on all prospective DoCS employees.  
This agreement has been in place since March 2004.  Prior to this, DoCS was 
also an approved screening agency.  When this responsibility was transferred to 
CCYP, the corresponding Treasury allocation for this task was also transferred 
to it. 

                                                 
225 Submission: Commission for Children and Young People, p.2. 
226 Commission for Children and Young People Act 1998 s.23. 
227 Commission for Children and Young People Act 1998 s.28. 
228 Office for Children, Annual Report 2007/08, p.4. 
229 Commission for Children and Young People, Annual Report 2007/08, p.49. 
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23.195 CCYP also undertakes background checking on behalf of Police, other 
government agencies and employers in the non-government child related 
employment sector.  This includes background checks on behalf of non-
government welfare and OOHC agencies, child care  centres, and religious 
organisations.230 

Notifying CCYP of relevant employment proceedings 

23.196 DoCS and other relevant employers, including designated agencies231 that 
supervise the placement of children and young persons in OOHC, are required 
to notify the CCYP where employment proceedings concerning allegations of 
reportable conduct, or the commission of acts of violence, have been 
completed.232  This is in addition to notifying the Ombudsman of allegations of 
reportable conduct.  The only exceptions are those cases where the finding is 
one that the reportable conduct or alleged act of violence did not occur, or that 
the allegation was vexatious or misconceived.233 

23.197 The purpose of notification is to facilitate the work of the CCYP in administering 
the Working With Children Checks.  The Working With Children Check involves 
a check of any relevant criminal records, AVOs, and child protection prohibition 
orders, and is supplemented by probity checks as appropriate and by a check 
on the outcome of any relevant employment proceedings.234 

23.198 CCYP then undertakes a risk assessment based on anything disclosed by 
these checks.  This risk assessment provides potential employers with 
information to assist in selecting staff for child related employment.  Child 
related employment is defined extensively in the CCYP Act and includes any 
employment that primarily involves direct contact with children.235 

23.199 The performance of the duties of a foster carer engaged by DoCS or by any 
foster care agency, constitutes employment for the purpose of these 
provisions.236 

23.200 Although there is not a class or kind agreement in existence between DoCS and 
the CCYP specifying or limiting what needs to be notified, a two tier system has 
been established pursuant to which DoCS and other agencies are required to 
categorise employment proceedings as giving rise to either a Category One or 
Category Two outcome. 

23.201 Category One matters trigger an estimate of risk where the investigation has 
found either: 

                                                 
230 Working with Children Check Employer Guidelines February 2008, pp.21-22. 
231 Children and Young Persons (Care and Protection) Act 1998 s.139. 
232 Commission for Children and Young People Act 1998 s.39. 
233 Commission for Children and Young People Act 1998 s.39(1)(a) and (b). 
234 Commission for Children and Young People Act 1998 s.34. 
235 Commission for Children and Young People Act 1998 s.33(1)(a). 
236 Commission for Children and Young People Act 1998 s.33(3). 
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a. reportable conduct 

b. that an act of violence took place 

c. some evidence that reportable conduct or an act of violence occurred, 
however the finding is inconclusive and there is concern that the conduct 
should be considered in an estimate of risk assessment when the person 
next seeks child related employment. 

23.202 Category Two matters are those where the investigation has found some 
evidence of reportable conduct or an act of violence, but the finding is 
inconclusive.  By themselves they do not trigger an estimate of risk, if the 
person has a Working With Children Check.  A Category Two matter may 
however be considered in an estimate of risk, if there has been more than one 
notification, or if there are other relevant records for the person. 

23.203 The risk assessment level that is arrived at by CCYP is provided to prospective 
employers who have the right to determine whether to employ the person or 
not.  DoCS has advised of the following breakdown of notifications it has made 
to CCYP by category: 

Table 23.4 Notifications to CCYP by DoCS 
Year Category 1 Category 2 Total 

Notifications 

2000 1 2 3 
2001 20 28 48 
2002 68 33 101 
2003 71 19 90 
2004 112 33 145 
2005 94 50 144 
2006 153 68 221 
2007 169 67 236 

23.204 When an allegation of reportable conduct is sustained, the communication of 
that fact to CCYP can obviously have considerable ramifications for the person 
the subject of the allegation.  The nature of those ramifications is such that 
there is a need for sufficient safeguards in relation to the handling and 
investigation of such an allegation, including a right to be heard and a right of 
review, particularly in relation to authorised carers. 
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Issues arising 

Reporting to the Ombudsman 

23.205 The low threshold for reportable conduct and the requirements of the Code of 
Conduct governing carers,237 catch what may be considered reasonable 
responses to sometimes challenging behaviour by children and young persons. 

23.206 DoCS has advised that the current class or kind agreement with the 
Ombudsman which exempts some allegations of reportable conduct from the 
notification requirements has not resulted in any lessening of its reportable 
conduct workload, as it applies to only five per cent of the allegations received. 

23.207 DoCS has argued for a higher threshold in relation to the kind or degree of 
physical abuse allegations that are to be reported to Ombudsman.  In addition, 
in the case of a DoCS employee, it suggested that it should not extend to 
matters that would more properly fall within the exercise of that employee’s 
professional capacity.  One instance of that kind has been the subject of debate 
between the Ombudsman and DoCS, in which it was asserted that the conduct 
of a caseworker was reportable where, it was alleged, the worker had failed to 
initiate protective action even though aware of a physical assault by a carer 
which had left a child with serious physical injuries. 

23.208 The Ombudsman has acknowledged that where caseworkers make 
professional decisions based on approved departmental procedures, then the 
fact that the child is subsequently harmed should not give rise to a notification to 
that Office in relation to the employee.  The Inquiry agrees with that as a 
general proposition. 

23.209 At the Inquiry’s Public Forum concerned with oversight arrangements, both 
parties accepted the need for some revision of the class or kind agreement, 
although the Ombudsman would expect, as a condition of any revision, an 
improvement in DoCS’ ability to complete its investigations quickly. 

23.210 The Inquiry agrees with the Ombudsman that if there is to be any change in 
relation to the allegations that should be reported, it should be effected by an 
amendment of the class or kind agreement, rather than by an amendment of the 
Ombudsman Act which would have a flow on effect for over 7,000 government 
and non-government services.  The Inquiry notes from the Ombudsman’s 
2007/08 Annual Report that it records an improved performance in DoCS in 
relation to delays and finalising investigations.238 

23.211 The Inquiry has been provided with a copy of the class or kind determination 
which is in place with the Education, and also with the Catholic Education 

                                                 
237 Children & Young Persons (Care & Protection) Regulations 2000, Schedule 2: Code of Conduct for 
Authorised Carers. 
238 NSW Ombudsman, Annual Report 2007/08, p.80. 
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Commission of NSW, which confines the notification requirement to serious 
allegations of reportable conduct.  Assuming that DoCS management of these 
allegations can be improved, for example by acceptance of the 
recommendations contained in this report, and by providing timely 
determinations, there would not seem to be any reason why the current class or 
kind determination should not be similarly extended.  The Inquiry accordingly 
favours the adoption of a class or kind agreement which would elevate the 
reporting requirements to an equivalent level to that adopted for the Education 
authorities 

DoCS responses to allegations – centralised unit 

23.212 Several issues have been identified to the Inquiry in relation to the way in which 
DoCS handles reportable conduct allegations including:  

a. the consistency and adequacy of the investigation being undertaken in 
regions 

b. the Department’s tendency to undertake full blown child protection 
secondary assessments in cases that raise relatively low level allegations 

c. delays in the completion of these investigations by regions due to 
caseworkers having other priority work to complete 

d. a general lack of expertise in the regions concerning the management of 
investigations. 

23.213 DoCS has advised that between January 2006 and December 2007, of the 
reportable allegations against foster carers which were finalised, 48 per cent 
had case outcomes of sustained – but in 15 per cent of these cases the 
recommendation was no further action, while in about a quarter the 
recommendation was for informal action.  In 11 per cent of investigations, the 
recommendation was for removal of authorisation. 

23.214 In these circumstances the case for a timely investigation is compelling; as is 
that for the conduct of a sound risk assessment including a consideration of 
whether any risk can be satisfactorily managed, before any decision is made to 
remove a child pending that investigation.  Clearly the safety of the child 
involved remains a paramount consideration in any investigation. 

23.215 The Inquiry heard from a number of carers, either through written submissions 
or at Public Forums, who had faced the experience of children being removed 
from their care following allegations.  A review by the Ombudsman of 91 
notifications received between 1 April 2007 and 1 April 2008 showed that 16 of 
the children were removed (17 per cent of the total notifications), in 
circumstances where the removal was directly related to the fact of the 
notification. 
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Case Study 26 

Ms W made a submission dated 7 February 2008, which included the 
following relevant information.  In September 2006 she and her partner 
were approached by DoCS to take two small children for a fortnight.  They 
did so and for various reasons the children were still in her care until 26 
May 2007 when the children went into respite care because Ms W was 
going on holidays.  She returned on 12 July 2007 and after attempting to 
contact DoCS without success in relation to the return of the children, was 
ultimately told the children would not be returned to her.  She was informed 
that there had been allegations of abuse that were being investigated 
against her in relation to the two children, one of whom was 20 months old 
and the other was 37 months old. 

Ms W and her partner were interviewed on 4 January 2008 and received a 
letter from DoCS dated 24 April 2008 advising of the results of the 
investigation. 

It appears there were 13 allegations, four of which had a finding of not 
sustained, insufficient evidence and each concerned smacking one of the 
children.  An allegation of smacking on the hand was sustained but found 
to be trivial or negligible.  It appears that Ms W admitted that allegation.  
The sixth allegation was found to be not sustained on the basis that it was 
false in relation to smacking one of the children. 

An additional seven allegations were made, four of which had a finding of 
not reportable conduct and concerned behaviour such as forcing a child to 
sit at the table for two hours, serving the previous night’s dinner, causing 
confusion and referring to the children as naughty.  Three allegations were 
found to be not sustained and false in relation to smacking one or other, 
and locking the children in the room as a form of punishment. 

DoCS informed Ms W that a notification had been made to the CCYP as a 
Category 2 Relevant Employment Proceedings. 

DoCS’ response to this case study was that workloads and staff shortages 
contributed to the delays in dealing with these allegations. 

23.216 One option which has been canvassed as a means of improving the timeliness 
and sufficiency of these investigations is to centralise the investigative process 
at Head Office in the AAE Unit, and to remove the responsibility for this function 
from the regions and operational units. 

23.217 Of relevance for the adoption of this option is DoCS advice that there is a 
significant difference in the cost of conducting an investigation centrally and in 
the regions.  The approximate cost of the former is said to be in the order of 
$1,500 to $4,500 per investigation, while that of the latter is of the order of 
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$5,500 to $10,500.  The difference is said to lie in the greater experience of 
AAE staff and in avoiding the need for double handling. 

23.218 This option is the preferred approach of DoCS, and it has the support of the 
PSA.  The Inquiry agrees that the operations of the AAE unit should be 
centralised. 

23.219 It is accepted however that to be effective, a centralised unit with this 
responsibility would need to have: 

a. adequate staffing and resources 

b. the capacity to manage reportable allegations that were formerly handled at 
CSC or regional level 

c. the capacity to conduct a prompt investigation of both high and low level 
allegations. 

23.220 Such a change should lead to more timely investigations, help to contain the 
costs involved, and encourage a uniform investigation strategy that matches the 
type and depth of the investigation with the level of risk suggested by the 
allegation. 

23.221 This reorganisation would require some increase in the staffing of the AAE Unit, 
which currently has a staffing of only 9.6 persons, since it would need to 
assume responsibility for the 85 per cent of the investigations that are currently 
carried out in the regions.  DoCS has placed an estimate of the cost of this 
restructure as being in the vicinity of $2.2 million. 

23.222 A report following an internal audit of one region in 2006, drew attention to the 
fact that AAE policy did not provide clear guidelines on how to de-authorise a 
carer following a decision that an allegation was sustained, or whom should 
have responsibility for effecting that decision.  Also, the report noted that there 
was a lack of timely follow up by the CSC to reports provided by the AAE Unit.  
Some confusion was also identified as to the status of carers who were to be 
de-authorised.  Recommendations were made for the implementation of 
standard procedures to ensure prompt execution of AAE Unit actions, and for 
de-authorised carers to be recorded as ‘do not use’ in KiDS.239 

23.223 Other concerns were identified in this audit inter alia in relation to: 

a. the non-reporting of reportable conduct 

b. the existence of inconsistent practices regarding the retention of 
documentation generated during the investigation of allegations 

c. delays in reporting allegations to the AAE Unit, in conducting the initial 
investigation planning meetings between the AAE Unit and CSCs and in 
preparing outcome reports. 

                                                 
239 DoCS, Ernst & Young, Internal Audit Report Regional Operations – Northern, June 2006, p.42. 
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23.224 Recommendations were made to address these shortcomings involving 
additional training and planning,240 which would be addressed to some extent if 
the investigative responsibility was centralised in the AAE Unit. 

23.225 Another concern that has been raised relates to the provision of information to 
carers concerning the allegation process, the implications of an investigation, 
and the level of support available.  It has been suggested that insufficient 
information or guidance has been provided in this respect, and that carers are 
sometimes denied the assistance of a support person when providing a 
response to an allegation. 

23.226 As a matter of procedural fairness, and in order to maintain the goodwill of 
carers, this is a matter that clearly needs to be addressed. 

Notifying the CCYP 

23.227 DoCS has reported that the requirement of notifying the CCYP of concluded 
employment proceedings, and the absence of a class or kind agreement, 
results in an over reporting of matters that are relatively trivial, which can then 
have adverse consequences for authorised carers, and can also lead to 
unnecessary administrative work for both agencies. 

23.228 It argued for the creation of a class or kind agreement, which would exclude, 
inter alia, the need to notify the CCYP of Category Two matters, by reason of 
the punitive and unnecessarily stringent effect that this can have on carers.   

23.229 However, the CCYP has informed the Inquiry that as workers in this sector are 
quite mobile, there may be more than one agency with a Category 2 issue 
about the same worker.  Thus, if these were not reported, a pattern of conduct 
might be missed.  DoCS was primarily concerned with foster carers, as they are 
the group mainly the subject of these allegations.  As the Inquiry understands 
that most foster carers can and do move between NGOs and DoCS, the point 
raised by the CCYP remains valid.  However, the Inquiry is concerned that there 
are matters which are notified which are less serious and do not warrant the 
attention of the CCYP.  DoCS and the CCYP should have discussions with a 
view to these matters being properly identified and made the subject of a class 
or kind agreement. 

Not sustained findings 

23.230 The ‘not sustained - insufficient evidence’ and ‘unable to determine’ findings can 
leave foster carers in a limbo both so far as working as a carer is concerned, 
but also potentially for other child related work.  While these findings will not 
lead to de-authorisation, the uncertainty that persists is likely, in a practical 
sense, to mean that their services will not be utilised. 

                                                 
240 ibid., pp.43-46. 
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23.231 Additionally, where children in their care were removed pending the 
investigation, it is unlikely that they will be returned.  For all practical purposes 
they are regarded as ‘inactive carers’, a circumstance that is detrimental for the 
maintenance of a proper working relationship with this group, as well as for the 
preservation of a much needed resource. 

23.232 The Inquiry is of the view that these findings do not serve any useful purpose, 
and that the available formal findings should be confined to “sustained”, “not 
sustained” and “not reportable conduct”.  Decisions formulated in terms of 
“insufficient evidence” or “unable to determine” are in effect, non decisions, 
which do not have any legitimate precedent elsewhere.  Having regard to the 
balance of proof, in most, if not all, instances a decision should be capable of 
being made that will also take into account the best interests of the child 
principle. 

23.233 The reasons for the finding should be formally recorded in the outcome report 
which should be made available to the complainant and to the persons subject 
to the complaint. 

23.234 It is noted that it has been held that the ADT has no jurisdiction to review a 
decision by a designated agency to notify the CCYP of an allegation of 
reportable conduct.241 

23.235 Additionally it would appear that the ADT has no power to review a case where 
there had been a finding to the effect that the allegation was ‘not sustained – 
insufficient evidence’, or a finding ‘unable to determine’, where that had not led 
to a decision by DoCS, or by a designated agency, to remove a child or young 
person from the responsibility of the carer for the daily care and control of a 
child or young person, or to suspend or to revoke that person’s status as an 
authorised carer. 

23.236 There are several examples of cases where decisions to revoke the authority of 
carers were in fact made and then affirmed by the ADT, where the Tribunal 
could not be satisfied on the balance of probabilities that the allegations were 
true, but could also not be satisfied that there was no truth in them.242  In those 
circumstances, the best interests of the children in removing what was seen to 
be a possibility of an unacceptable risk prevailed. 

23.237 The approach which the Tribunal takes in relation to such cases is perhaps 
explained by the following passage in its judgment in QB v Minister for 
Community Services, 

It is almost trite to observe that cases such as this present very 
difficult evidentiary issues and that applicants in such matters 
have heavy evidentiary burdens to discharge, even on the 

                                                 
241 CS & Anor v Life Without Barriers [2007] NSW ADT 249. 
242 HB v Director General DoCS (2008) NSW ADT 207, QW & EX v The Minister for Community Services 
(2005) NSW ADT 287. 
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balance of probabilities.  This is because the principles to be 
applied require decision-makers – the Director-General in this 
case – to give ‘paramount consideration’ to the safety, welfare 
and well-being of children in the care of foster parents.  As a 
simple matter of policy, the Director-General, and this Tribunal 
when reviewing the Director General’s decisions are required, 
where there is a conflict, to place the interests of children 
involved in such proceedings above those of any carer or foster 
parent.243 

Background checks 

23.238 DoCS has advised the Inquiry that over the last two years, the CCYP has raised 
concerns about the increasing number of screening requests from DoCS and as 
a result, has at times questioned the statutory basis for undertaking screening 
for some employee categories.  DoCS advised that CCYP has argued that not 
all positions within DoCS have direct and unauthorised access to children and 
therefore these positions do not require screening. 

23.239 Further, DoCS has advised that it has received correspondence from the NSW 
Family Day Care Association stating that CCYP will not conduct checks on adult 
household members because there is no legislative basis for it.  While not 
currently required to undertake such checking under the relevant legislation, 
DoCS has advised that these checks are regarded by children’s services 
licensees as critical. 

23.240 DoCS argued that a legislative amendment is required to clarify CCYP’s 
obligations regarding background checking.  Specifically, DoCS recommended: 

that the CCYP Act be amended to require working with children 
checks for the following positions: 

a. all new DoCS staff positions (that is, permanent, temporary, 
casual and contract staff held against positions including 
temporary agency staff) 

b. any contractors engaged by the department to undertake 
work which involves direct unsupervised contact to 
children, or access to the KiDS system or file records on 
DoCS clients (eg IT contractors) 

c. students working with DoCS officers 

d. children’s services licensees  

e. authorised supervisors of children’s services 

f. adoptive parents 

                                                 
243 QB v Minister for Community Services (2005) NSW ADT 89. 
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g. adult household members of foster carers, family day 
carers and licensed home based carers.244 

23.241 While not addressing these concerns specifically, the CCYP submission to the 
Inquiry has raised the issue of extending background checking to volunteers in 
identified risk groups.  Included in the CCYP definition of volunteers are adult 
household members of family day carers and authorised carers. 

23.242 Background checking of volunteers is also an issue of importance for both the 
government and non-government sector.  Currently, volunteers involved in child 
related activities are required to complete a Prohibited Employment Declaration, 
but are not required to undergo a full background check.  Health, Police and 
Education have all recommended that background checking be extended to 
certain groups of volunteers.  Health recommended the implementation of 
legislation allowing background checks, including national criminal records 
checks for volunteers in high risk positions.  Police noted that clubs, sporting 
associations and volunteers are exempt from background checks and 
recommended an examination of the current gaps in the working with children 
background checking system with a view to making improvements to assist 
community based organisations to develop procedures and practices to protect 
children and young persons. 

23.243 Education is concerned about volunteers coming into unsupervised contact with 
students, and also raised concerns about other groups of people such as 
contracted cleaners and tradesmen that come onto school grounds.  
Specifically: 

Education considers that any person who comes onto a school 
site or accompanies children on an excursion or overnight camp 
in circumstances where that person may have unsupervised 
contact with children should be subject to a screening process 
similar to the Working With Children Background Check.245 

23.244 The views of the Catholic Commission for Employment Relations, one of the 
State’s approved screening agencies, are similar to those stated by Education 
regarding background checking for volunteers and people working on school 
grounds.  The Catholic Commission has advised the Inquiry that for many 
organisations, volunteers are their greatest area of exposure particularly given 
that the: 

sole requirement of a Prohibited Employment Declaration for all 
voluntary positions is not satisfactory as research indicates that 
Statutory Declarations have been used both nationally and 

                                                 
244 Submission: DoCS, The Role of Oversight Agencies, p.20. 
245 Submission: Department of Education and Training, p.18. 
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internationally and in both cases have been found to have been 
abused by perpetrators.246 

23.245 Other organisations including Centacare Sydney, the Anglican Church of 
Australia and Life Without Barriers have also raised concerns about the lack of 
background screening of volunteers. 

23.246 The CCYP submission to the Inquiry advised that in 2006, a survey was 
undertaken to determine whether there was support for extending background 
checking to volunteers.  CCYP advised that the survey results were mixed.  
CCYP further advised that these results were in line with the findings of a pilot 
program undertaken by the CCYP from 2002 to 2004, where three-quarters of 
the participant organisations found it challenging to set up the administrative 
systems needed to start doing volunteer checks.  CCYP stated: 

It is clear from these findings that the issues we need to 
consider for the volunteer community are complex.  We do not 
want to impose unrealistic administrative burdens on volunteer 
organisations that may already be struggling with regulatory 
requirements.247 

23.247 It is not however clear from the survey whether those who opposed an 
extension of the checking regime did so on principled grounds, or because of 
matters going to their administrative convenience. 

23.248 CCYP cautioned against a system of checking that may discourage volunteers 
from joining organisations that provide services for children.  The final point 
made by CCYP on this issue was “we don’t want background checks to 
encourage a false sense of security; we want volunteer organisations to keep 
working towards being child-safe and child-friendly.”248 

23.249 While there are obvious challenges to extending background checking to 
volunteers, CCYP accepts that there is merit in undertaking the following 
actions: 

a. extending background checking to volunteers in high risk groups, such as 
mentoring and adult household members of authorised carer and family 
day carers 

b. auditing the Prohibited Employment Declarations made by volunteers 

c. increasing support for organisations through CCYP’s child-safe and child-
friendly program. 

                                                 
246 H Edwards and J Myers, “Safeguarding: another buzzword or a concrete way of ensuring protection of 
Children?” 2003: www.nspcc.org.uk/inform/Info_Briefing/Safeguarding.pdf cited in Submission: Catholic 
Commission for Employment Relations, p.2. 
247 Submission: Commission for Children and Young People, p.13. 
248 ibid. 
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23.250 The Inquiry is of the view that the checking system should extend to those who 
work directly or have regular access to children and young people in all human 
service agencies and to volunteers in clearly identified high risk groups.  
Guidelines would need to be developed to provide greater specificity as to the 
identity of those who should be subject to checking, following consultation with 
agencies of the kind mentioned above that are dependent on volunteers.   

23.251 The above actions have resource implications for CCYP, which are reflected in 
its recommendations to the Inquiry that its funding be increased. 

Oversight tension 

23.252 It became very apparent in the early days of the Inquiry that significant tensions 
existed between DoCS and the Ombudsman in relation to the extent of 
oversight by the latter.  DoCS had specific concerns about the Ombudsman’s 
child death review function and reportable conduct powers, each of which is 
dealt with in this chapter. 

23.253 More broadly, however, DoCS submitted to the Inquiry that the cost of 
responding to oversight agencies was a significant impost on DoCS. Further, it 
argued that responsibilities were blurred in the current oversight arrangements 
and that the proper role delineation between Government/the Parliament and 
oversight agencies was not always clear. 

23.254 In relation to costs, an analysis commissioned by DoCS of the direct costs of 
the oversight function by the Children’s Guardian, the Ombudsman and the 
reporting to CCYP concluded that they amount to the equivalent of 43.4 full time 
equivalent positions per annum.  The Inquiry has made recommendations 
elsewhere designed to reduce those costs through the increased use of class or 
kind agreements. 

23.255 The view of DoCS is that the Ombudsman strays into areas of policy and 
resource allocation, matters properly left to the Department, its Minister, and 
when appropriate Cabinet and Parliament.  The key examples given were in the 
area of reviews of child deaths and, in particular, the Ombudsman’s 
recommendation to establish a risk of harm threshold below which no case 
would be unallocated. 

23.256 The Inquiry has found the work of the Ombudsman to be very valuable in 
carrying out its investigations and in considering reforms to the child protection 
system.  His reports are invariably detailed, comprehensive and sound.  It is 
however the case that his recommendations can concern matters of policy and, 
if implemented some could have considerable resource and budgetary 
implications, the precise extent of which may not be obvious to anyone other 
than DoCS. 

23.257 While the Ombudsman has no power to enforce his recommendations, the 
publication of his reports can have and are undoubtedly designed to have the 
effect of encouraging compliance.  In addition, a person aggrieved by a decision 
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made by DoCS not to take an action recommended by the Ombudsman or to 
implement only part of the recommended action can apply to the ADT for a 
review of the decision by DoCS made in response to the recommendation.  The 
ADT must then decide what the correct and preferable decision is and has the 
power to affirm, vary, set aside or remit the decision to DoCS.249 

23.258 DoCS contended that the Ombudsman should be bound by or, at least give 
effect to the spirit of s.5(1) of CS CRAMA which is in the following terms. 

(1) The determination of an issue under this Act, and any 
decision or recommendation on a matter arising from 
the operation of this Act, must not be made in a way 
that is (or that requires the taking of action that is):  

(a) beyond the resources appropriated by 
Parliament for the delivery of community 
services, or  

(b) inconsistent with the way in which those 
resources have been allocated by the Minister 
for Community Services, the Minister for Aged 
Services, the Minister for Disability Services, 
the Director-General of the Department of 
Community Services or the Director-General 
of the Ageing and Disability Department in 
accordance with Government policy, or  

(c) inconsistent with Government policy, as 
certified in writing by the Minister for 
Community Services, the Minister for Aged 
Services or the Minister for Disability Services 
and notified to the Tribunal, Commission or 
other person or body making the 
determination. 

(2) This section does not apply to the exercise of any 
function of the Ombudsman under this Act. 

23.259 The Inquiry disagrees with DoCS.  The independence of the Ombudsman is a 
key cornerstone of public accountability in NSW. That is reflected is subsection 
(2) set out above.  DoCS is given an opportunity to comment on 
recommendations proposed by the Ombudsman prior to publication, and should 
do so with respect to those that it considers trespasses into areas with resource 
allocation implications.  Further, the three areas of reform suggested by DoCS 
and set out earlier should achieve some beneficial change in the relationship 
between DoCS and the Ombudsman. 

                                                 
249 Miller v Director-General, Department of Community Services (No2) [2007] NSWADT 140. 
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23.260 In any event it is noted that the recommendations of the Ombudsman are just 
that: they are not binding upon DoCS.  Nor does the jurisdiction of the ADT rise 
above requiring DoCS to reconsider its response to the recommendations.  
DoCS retains its administrative independence to act within its budget and policy 
as set by the Minister.  If it is subject to adverse comment by the Ombudsman 
in any published report, it has the capacity to respond and to set the record 
straight from its point of view, in its annual report. 

Recommendations 

Recommendation 23.1  

The relevant legislation including Part 7A of the Commission for 
Children and Young People Act 1998 should be amended to make the 
NSW Ombudsman the convenor of the Child Death Review Team and the 
Commissioner for Children and Young People, a member of that Team 
rather than its convenor.  The secretariat and research functions 
associated with the Team should also be transferred from the 
Commission for Children and Young People to the NSW Ombudsman. 

Recommendation 23.2  

DoCS should review the death of any child or young person about whom 
a report was made within three years of that death, or where such a 
report was made about a sibling of such a person, within six months of 
becoming aware of the death. 

Recommendation 23.3  

The Community Services (Complaints, Reviews and Monitoring) Act 
1993 should be amended by: 

i. repealing s.35(1)(b) and (c) 

ii. replacing the requirement for an annual report, in s.43 with a 
 requirement that a report be made every two years. 

Recommendation 23.4  

Information obtained by persons appointed by the Minister as official 
visitors should be available to the regulator/accreditor of OOHC with 
appropriate procedural fairness safeguards and s.8 of Community 
Services (Complaints, Reviews and Monitoring) Act 1993 and clause 4 of 
Community Services (Complaints, Reviews and Monitoring) Regulation 
2004 should be amended to achieve this outcome. 
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Recommendation 23.5  

The class or kind agreement between the NSW Ombudsman and DoCS 
should be revised to require DoCS to notify only serious allegations of 
reportable conduct and to impose timeframes within which DoCS will 
investigate those allegations. 

Recommendation 23.6  

DoCS should centralise its Allegations Against Employees Unit and 
receive sufficient funding to enable this restructure, and to resource it to 
enable it to respond to allegations in a timely fashion. 

Recommendation 23.7  

DoCS should revise the findings available following an investigation into 
an allegation against an employee so as to and permit one of the 
following findings to be made but no other: sustained, not sustained, 
not reportable conduct.  Adequate reasons should be recorded, and 
kept on file, which should note not only why an allegation was 
sustained, but also the reasons why an allegation was not reportable or 
not sustained. 

Recommendation 23.8  

The Commission for Children and Young People Act 1998 should be 
amended to require background checks as follows: 

a. in respect of DoCS and other key human service agencies all new 
 appointments to staff positions that work directly or have regular 
 contact with children and young persons (that is, permanent, 
 temporary, casual and contract staff held against positions 
 including temporary agency staff) 

b. any contractors engaged by those agencies to undertake work 
 which involves direct unsupervised contact to children and young 
 persons, and, in the case of DoCS, access to the KiDS system or 
 file records on DoCS clients  

c. students working with DoCS officers 

d. children’s services licensees  

e. authorised supervisors of children’s services 

f. principal officers of designated agencies providing OOHC or 
 adoption agencies 
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g. adult household members, aged 16 years and above of foster 
 carers, family day carers and licensed home based carers 

h. volunteers in high risk groups, namely those having extended 
 unsupervised contact with children and young persons. 
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Introduction 
24.1 Data on child protection reports, as recorded in Chapter 5, indicate the multi-

dimensional nature of the risks facing vulnerable children and families in NSW.  
Key risk factors reflect trends in other child welfare jurisdictions, both in 
Australia and internationally, where factors such as domestic violence, drug and 
alcohol use or mental health and neglect feature in child protection reporting, 
none of which can be satisfactorily addressed by any one agency working 
alone. 

24.2 Few of DoCS’ clients present with only one child protection issue.  Most families 
have a range of unmet needs, and working to improve the safety, welfare and 
well-being of children and young persons involves advocating for services from 
other agencies.  When DoCS is constrained by the lack of immediate access to 
services of other agencies, this can compromise its capacity to facilitate 
engagement with the family and to ensure timely and effective responses to 
their issues. 

24.3 Effective interagency collaboration has the potential to enhance effective child 
protection services.  It can deliver better assessments of need, improve the 
delivery of holistic services by minimising gaps and discontinuities in services, 
achieve greater efficiency in resource use and provide more support for 
workers.250 

24.4 In its submission to the Inquiry, DoCS referred to research conducted by 
Buckley251 and Hallet and Birchall252 who state that simply mandating 
collaboration cannot guarantee its success.  DoCS advised that, despite the 
rhetoric, the responsibility for child protection is not usually shared and 
ultimately, responsibility remains with the caseworker within the system.  
Further, child protection interagency work tends to drop off once the initial crisis 
has passed, suggesting that although interagency collaboration is lauded as a 
desirable policy goal, there is always the danger of ‘collaboration inertia’ where 
efforts are focused on processes rather than on outcomes for service users.253  
There was evidence of this before the Inquiry as well as evidence that DoCS 
casework practices contribute to the lack of engagement by other agencies.  
This is addressed in Chapter 9. 

24.5 The promotion of effective interagency cooperation is consistent with the NSW 
State Plan, and with the several Plans and strategies that have been developed 

                                                 
250 A Tomison, “Current Issues in child protection policy and practice: Informing the Northern Territory 
Department of Health and Community Services child protection review,” National Child Protection 
Clearinghouse, Australian Institute of Family Studies, 2004. 
251 H Buckley, “Child Protection: an unreflective practice,” Social Work Education, Vol. 19 No. 3, 2000, cited in 
Submission: DoCS, Interagency Cooperation, p.6. 
252 C Hallett and E Birchall, “Coordination and Child Protection: a review of the literature,” HMSO, Edinburg, 
1992, cited in Submission: DoCS, Interagency Cooperation, p.6. 
253 M Atkinson, “The development of an evaluation framework for partnership working: a review of the 
literature,” Electronic Journal of Business Research Methods, Vol.3, Issue 1, Southern Health and Social 
Services Board, Northern Ireland, 2005 pp.1-10, cited in Submission: DoCS, Interagency, p.7. 
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in recent years to address domestic violence, anti-social behaviour, and sexual 
assault and family violence within Aboriginal communities, by project teams 
whose members are drawn from the key human services and justice agencies. 

24.6 On a more general basis, interagency cooperation has been guided by the 2006 
NSW Interagency Guidelines for Child Protection Intervention, (the Interagency 
Guidelines) by some area specific interagency guidelines and by a series of 
individual MOUs and protocols that provide more specific direction concerning 
their implementation at local level.  The resulting structure is complex and a 
serious question arises as to whether that structure provides a sound basis for 
the kind of cross government and non-government approach to child protection 
that is necessary, particularly given the non-congruent nature of the regional 
boundaries of the agencies, discussed later in this chapter. 

The Care Act 

24.7 The Care Act specifies the mechanisms that the Director-General (DoCS) can 
use to foster interagency coordination in providing services to children and 
young persons and to families who request services or are reported to DoCS. 

24.8 Section 16 (2) and (3) of the Care Act provides: 

(2) Interagency procedures and protocols. 

The Director-General is to promote the development of 
procedures and protocols with government departments and 
agencies and the community sector that promote the care and 
protection of children and young persons and to ensure that 
these procedures and protocols are implemented and regularly 
reviewed. 

(3) The objects of the procedures and protocols referred to in 
subsection (2) are: 

(a) to promote the development of co-ordinated strategies for 
the care and protection of children and young persons and 
for the provision of support services directed towards 
strengthening and supporting families, and 

(b) to co-ordinate the provision of services for assisting young 
persons leaving out-of-home care. 

24.9 Sections 17 and 18 of the Care Act, make specific provision in relation to 
requests by DoCS for services from other non-government and government 
agencies, as follows: 

17 Director-General’s request for services from other agencies. 

In deciding what action should be taken to promote and 
safeguard the safety, welfare and well-being of a child or young 
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person, the Director-General may request a government 
department or agency, or a non-government agency in receipt 
of government funding, to provide services to the child or young 
person or to his or her family. 

18 Obligation to co-operate. 

The government department or agency must use its best 
endeavours to comply with a request made to it under section if 
it is consistent with its own responsibilities and does not unduly 
prejudice the discharge of its functions. 

24.10 Sections 20 and 21 of the Care Act make provision respectively for children and 
young persons, and for parents of children or young persons, to seek 
assistance from the Director-General.  Under s.22, the Care Act further 
provides: 

22 Director-General’s response to requests for assistance and 
reports 

If a person seeks assistance from the Director-General under 
this Part (whether or not a child or young person is suspected of 
being in need of care and protection), the Director-General 
must: 

(a) provide whatever advice or material assistance, or make 
such referral as, the Director-General considers necessary, 
or  

(b) take whatever other action the Director-General considers 
necessary, 

to safeguard or promote the safety, welfare and well-being of 
the child or young person. 

Note.  After assessing the request for assistance, the Director-
General need not take any further action. 

The Director-General, in responding to a request for assistance 
or a report, can provide services or arrange for other 
government departments and agencies, or community 
organisations, to provide services to assist children, young 
persons and their families.  Some of the services that may be 
available include:  

• assessment of risk or need 

• service co-ordination 

• emergency financial assistance 
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• mediation 

• counselling for children, young persons and their 
families 

• services for people with disabilities 

• parenting education 

• out-of-home placement 

• drug and alcohol counselling 

• early childhood health services 

• counselling and support for sexual assault or domestic 
violence 

• respite care 

• children’s services 

• family support 

• youth support programs 

• accommodation for the homeless 

• adoption assistance 

The Department may also play a role in referring people to 
services provided under Commonwealth legislation, such as 
Family Court counselling and access to maintenance 
entitlements or other benefits. 

24.11 Section 29A of the Care Act makes provision in relation to the ongoing 
assistance of a child or young person, on the part of persons who make risk of 
harm reports to DoCS, as follows: 

For avoidance of doubt, it is declared that a person who is 
permitted or required by this Part to make a report is not 
prevented, by reason only of having made that report, from 
responding to the needs of, or discharging any other obligations 
in respect of, the child or young person the subject of the report 
in the course of that person’s employment or otherwise. 

Focus of this chapter 

24.12 Specific areas where interagency collaboration has taken place, or is in the 
course of development, have been examined in detail earlier in this Report.  
The focus of this chapter is, accordingly, upon the broader framework for cross 
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agency cooperation, in particular in relation to the extent to which the 
Interagency Guidelines and MOUs achieve their purpose, and in relation to the 
problems likely to be caused by the imperfect boundary alignment of the 
agencies. 

24.13 Additionally, consideration is given to the impediments to efficient cross agency 
work attributable to the current privacy and information exchange structure, and 
to certain aspects of alternative models in place in other jurisdictions that might 
possibly be adapted for application in NSW. 

24.14 The need for a substantial revision of the current structure, and in the practices 
of individual agencies, has received general support in the Public Forums and in 
the submissions received from the key human service agencies, many of which 
have drawn attention to the undesirable ‘silo’ approach which has developed.  
Although this chapter addresses this issue in the broad, it is recognised that 
interagency practice occurs at three distinct levels, namely at policy level, 
program level and direct service level, and that to be successful it must deal 
with each.  The context in which agencies cooperate in establishing a uniform 
policy approach and goals differs from that in which they coordinate the 
availability of the individual programs or services within their respective 
charters, and in turn from that in which they work together on individual cases. 

24.15 The Inquiry does not underestimate the difficulty in ensuring effective 
interagency cooperation, and in overcoming the problems which DoCS noted 
were: 

… well documented in the literature and include issues such as 
lack of ownership by either senior management or front line 
staff, inflexible organisational structures, conflicting professional 
ideologies, lack of budget control, communication problems, 
and poor understanding of roles and responsibilities.254 

24.16 Additionally there is the problem of overcoming collaboration inertia where 
efforts are focused on the presence of service providers rather than on the 
outcomes for clients. 

                                                 
254 Submission: DoCS, Interagency Cooperation, p.6. 
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Interagency Guidelines 
24.17 The introduction to the Interagency Guidelines notes: 

The Guidelines are a resource to promote effective 
collaboration, cooperation and coordinated effort across all 
responsible service providers under the Children and Young 
Persons (Care and Protection) Act 1998 and ultimately to 
improve the safety, welfare and well-being of children and 
young people in NSW. 

Individual agencies have different responsibilities relating to 
strengthening families and preventing child abuse, but the best 
results will occur where agencies are working together and in a 
complementary way, to deliver the often complex range of 
responses and supports that are required by children, young 
people and families.255 

24.18 With some exceptions256 the Interagency Guidelines do not purport to regulate 
interagency coordination.  Rather they appear, on their face, to provide a 
general explanation of the elements of the child protection process, and of the 
roles of the agencies with a heavy emphasis on the role and responsibilities of 
DoCS. 

24.19 An evaluation of the Interagency Guidelines, including consultation across the 
sector, has recently been undertaken by the Child Protection Senior Officers’ 
Group in line with the Ombudsman’s Report of Reviewable Deaths in 2004.  
The report recommended that the evaluation should focus on the assessment of 
agency take up and the effectiveness of the Guidelines.257 

24.20 A report on the key findings of the evaluation’s survey of staff from across the 
state noted the following: 

a. The Interagency Guidelines are fairly well known across the 12 human 
services agencies, particularly amongst staff whose position means they 
are likely to be involved in a child protection matter; agencies where take 
up has been relatively less successful are Police, Juvenile Justice and 
Housing. 

b. All respondents, including non-government respondents, reported being 
well informed about two key facts: knowledge of the circumstances for 
reporting a child to DoCS and the indicators of child abuse or neglect. 

                                                 
255 NSW Interagency Guidelines for Child Protection Intervention, 2006, p.7. 
256 For example, the sections dealing with responsibilities of agencies at case meetings, Chapter 3, p.20; the 
information-seeking powers of DoCS, Chapter 4, p.3; and managing a best endeavour request, Chapter 6, 
pp.8-9. 
257 NSW Ombudsman, Report of Reviewable Deaths in 2004, December 2005, p.97. 
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c. Two topics covered by the Interagency Guidelines where there appears to 
be a lack of clarity were DoCS intake and investigation process and the 
processes for best endeavours requests with more than half the 
respondents rating their knowledge of the latter as poor or fair only. 

d. There was a common request for more practical and clearer guidance for 
working with other agencies.  Health respondents were particularly 
interested in knowing more about privacy and information sharing laws 
while respondents from DoCS requested contact information for other 
departments, better clarity in relation to the definition of ‘child at risk’ and 
information regarding the responsibilities of other agencies. 

e. Most respondents, who dealt with child protection matters as part of their 
normal role, indicated that the Interagency Guidelines had made it easier to 
work with other agencies on child protection matters, that they assisted in 
establishing good working relationships and in understanding how to 
exchange information with other agencies about families that move 
locations. 

f. About one in five of the respondents, felt that the Interagency Guidelines 
had adversely affected their ability to do their job or allowed them less 
flexibility when dealing with child protection matters or delayed important 
decision-making about children.  These respondents were more likely to be 
from Police, Health, or Juvenile Justice. 

g. Some respondents raised issues about conflicts between the requirements 
of the Interagency Guidelines and the practical ability of core agencies to 
provide timely handling of cases, to provide feedback, and to fulfil other 
responsibilities, resulting in the Interagency Guidelines not being followed 
consistently by frontline child protection staff. 

h. The Interagency Guidelines were largely congruent with key agency policy 
and procedures, however this was not the case for NGOs where there is a 
large potential for conflict with the way the organisations operate. 

i. A minority of staff from key frontline agencies are yet to take up the 
Interagency Guidelines and DoCS staff are still seen as having the central 
responsibility for child protection.258 

24.21 The evaluation suggested that consideration be given to practice improvements 
in relation to training, additional content in the Interagency Guidelines, 
preparation of an abridged version for staff who only use them occasionally, and 
exploration of problematic issues (for example, lack of synchronicity between 
NGO policies and procedures and the Interagency Guidelines). 

24.22 Two further reports have been prepared as part of the evaluation of the 
Interagency Guidelines: a regional analysis of the findings of the survey of staff 

                                                 
258 ARTD Consultants: Evaluation of the Interagency Guidelines for Child Protection Intervention 2006, Interim 
report, survey findings, 12 June 2008, pp.13-15. 
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and a review of human service agencies’ policies and procedures related to 
child protection.259  

24.23 The review of policies and procedures noted, in summary that: 

There was a marked difference in the coverage of the revised 
child protection practice commitments in policies and 
procedures across the agencies.  Most agencies covered the 
commitment, “involvement of partner agencies and NGOs in 
case planning meetings so that an interagency response can be 
coordinated,” in at least one policy.  Two other commitments 
were covered by at least half the agencies, ‘Feedback from 
DoCS to reporters in response to a risk of harm report’ and 
‘DoCS making greater use of referrals and best endeavours 
requests, when it is unable to provide a casework response.’  
Only a minority of agencies covered the remaining 
commitments. 

Just two agencies, Department of Community Services and 
Department of Education and Training made reference to all the 
revised commitments in the policy and procedures provided.  
These agencies would be expected to have operational staff 
most directly involved with children and their families as part of 
normal business.  The NSW Police and Office of the Director of 
Public Prosecutions only referenced the commitment, 
‘Involvement of partner agencies and NGOs in case planning 
meetings so that an interagency response can be coordinated’.  
One agency, the Department of Corrective Services has not 
referenced any of the revised practice commitments in the two 
documents provided for the review.260 

24.24 The Inquiry acknowledges that the Interagency Guidelines do operate as a 
reference point for agencies concerning the roles and responsibilities of each 
agency, and as a basis for staff training, although it may be noted in the latter 
respect that there does not seem to have been any systematic cross agency 
training, for workers on the ground.  There has been training at a higher level 
within organisations, including that organised by the Child Protection Senior 
Officers’ Group.  

24.25 Otherwise, they do not seem to have brought about significant positive change 
in the ways in which, or processes by which, agencies work together.  They do 
not replace agency specific policies and practices, and their provisions are not 
necessarily or uniformly replicated in those policies and practices.  They do not 

                                                 
259 ARTD Consultants: Evaluation of the Interagency Guidelines for Child Protection Intervention 2006, 
Regional Analysis of Survey Finding, 5 August 2008 and Summary of Findings for desktop review of policies 
and procedures related to child protection. 
260 ARTD Consultants: Evaluation of the Interagency Guidelines for Child Protection Intervention 2006, 
Summary of findings for desktop review of police and procedures relating to child protection. 
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purport to have a statutory basis, and there appears to be some degree of lack 
of understanding as to their content and use. 

24.26 If they are to provide an effective basis for regulating interagency practice then 
revision in accordance with the findings in the evaluation report would seem to 
be warranted.  Clearly they are not sufficient alone to ensure interagency 
collaboration. 

24.27 The Interagency Guidelines exist alongside some area specific guidelines or 
interagency accords which remain current, including: 

a. Domestic Violence Interagency Guidelines (2004), currently under review 

b. Interagency Guidelines for early intervention, response and management of 
Drug and Alcohol Abuse (2005) 

c. Interagency Action Plan for Better Mental Health (2005) 

d. NSW Housing and Human Services Accord. 

24.28 It is understood that an interagency action plan is also under development for 
the coordination of services for youth, with a particular focus on prevention and 
early intervention, and implementation of the NSW Government’s Youth Action 
Plan. 

24.29 The specific guidelines provide a greater degree of direction as to processes 
and interagency practice than the more general Interagency Guidelines, 
although the resulting proliferation of documents and instructions does not 
make for easy navigation.  This is further exacerbated by the large number of 
MOUs and protocols that have also been developed. 

Memoranda of Understanding 
24.30 DoCS has entered into a number of MOUs, as well as generic agreements and 

local or regional protocols, providing for interagency cooperation and for the 
regulation of that cooperation, including the following: 

a. MOU between DoCS and DADHC on Children and Young Persons with a 
Disability (2003), which is currently under review 

b. MOU between DoCS and Education in relation to educational services for 
children and young persons in OOHC (2005), which is also currently under 
review 

c. MOU between DoCS and Juvenile Justice and regional protocols in relation 
to the responsibilities of each agency where a child in the parental 
responsibility of the Minister is also a client of Juvenile Justice (2004) 

d. MOU between DoCS and Health on prioritising access to health services 
for children and young persons for whom the Minister for Community 
Services has parental responsibility or for whom the Director-General of 
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DoCS has parental or care responsibility relating to residence and or 
medical issues (2006) 

e. Protocol between DoCS, Health and Police concerning homeless people 
affected by or addicted to alcohol or other drugs 

f. Protocol involving DoCS and 10 other agencies concerning homeless 
persons in public places (2003) 

g. Information sharing protocol between DoCS and Health concerning 
persons participating in opioid treatment who have the care and 
responsibility for children under 16 years of age (2006) 

h. MOU between Health, Police, and DoCS concerning Joint Investigation 
Response Teams (2006) 

i. MOU between DoCS, Health, Police, Housing and Attorney General’s in 
relation to the establishment of a management model to implement the 
strategy to reduce violence against women (2002) 

j. Case management protocol between Commonwealth agencies and State 
Authorities for Unsupported Young People (the Youth Protocol) for the 
coordination of welfare, income support and related services for homeless 
and unsupported young people, and involving DoCS and relevant 
Commonwealth agencies 

k. Joint Guarantee of Service (2003) to deliver mental health service and 
housing support to people with mental health problems and disorders living 
in or applying for social housing 

l. MOUs and Protocols between DoCS and the Family Court of Australia and 
the Federal Magistrates Court respectively concerning the exchange of 
information, requests for intervention and responses to allegations of 
abuse. 

24.31 The Inquiry understands that a draft MOU between DoCS and Police for the 
exchange of information, which was approved by DoCS in 2007, is awaiting 
approval by Police. 

24.32 These MOUs have the capacity to fill out the Interagency Guidelines in that, at 
least so far as the parties to them are concerned, they: 

a. detail specific roles and responsibilities 

b. detail expectations about consistency of interagency relationships and 
practices 

c. state what agencies and/or sectors have committed to 

d. provide a basis and process for the negotiation of responses to a situation 
and for the resolution of differences between agencies. 

24.33 In general, the MOUs appear to be comprehensive and well structured.  
However, the preparation of these documents is only the beginning of the 
exercise, the success of which depends on whether they are known, 
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understood and then applied by the staff of the participating agencies.  As 
discussed in Chapter 21, the experience with the DADHC/DoCS MOU provides 
a clear example of a case where implementation has fallen well short of 
expectations, has sometimes left families in a vacuum between the two 
agencies, which has required them to resort to drastic action in order to obtain 
essential services, such as, respite care. 

24.34 In its submission, DoCS has acknowledged that at a practice level multiple 
agreements may not be effective in streamlining access to services, and that it 
can be difficult to navigate through these agreements in order to access the 
right mechanism for a particular client.  Additionally it has noted the risk: 

… that these agreements establish an expectation about 
service levels that simply cannot be met in light of resourcing 
for services and, particularly in rural and remote areas, 
workforce and infrastructure availability.261 

24.35 DoCS suggested that rather than having multiple MOUs with separate 
agencies, it would be preferable to have a streamlined MOU to which all major 
service delivery agencies was a party. 

24.36 The Inquiry considers that there is merit in this suggestion.  There is clearly a 
risk that the multiplicity of governance arrangements in the several guideline 
documents (which do not have either statutory or contractual force), and in the 
MOUs, protocols and accords, makes for a very complex and inflexible 
structure. 

24.37 The MOUs are largely irrelevant for the NGO sector whose engagement in the 
child protection system occurs as a result of their participation as contracted 
service providers, although the importance of their contribution has been 
recognised by the Working Together for NSW262 compact which was 
established in 2005.  The Inquiry understands that DoCS has commenced the 
process of updating the MOUs to include NGOs as part of the case 
management transfer process. 

24.38 The compact provides a framework for service delivery and identifies the goals, 
values and working principles that are intended to guide the working 
relationship between the government and non government sectors.  The Forum 
of Non-Government Agencies has a potential role in securing the 
implementation of this compact, but submissions received by the Inquiry 
question whether it provides much in the way of concrete results. 

24.39 The Catholic Social Services and NSW Catholic Social Welfare Committee 
observed: 

                                                 
261 Submission: DoCS, Interagency Cooperation, p.10. 
262 The Working Together for NSW Agreement is an agreement between the NSW Government and the 
community sector. 
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The Working Together for NSW Agreement was intended to 
improve the quality of human services delivery for the people of 
NSW by providing a set of shared goals, values and principles 
that guide working relationships between the two sectors.  
There is a view within the NGO sector that projects attached to 
the Agreement are driven by the agendas of government 
departments and that the NGO sector has little ability to 
influence the Agreement’s implementation. 263 

24.40 NCOSS noted in its submission: 

The Agreement was formulated on the understanding that an 
independent, diverse non government sector is an essential 
component of a democratic, socially inclusive society.  Its 
purpose is to strengthen the ability for Government and NGOs 
to achieve better outcomes for the people of this State. 

The benefits of ‘Working Together’ are seen by the parties to be 
an improved awareness and understanding of the respective 
contributions made by Government and NGOs, improved 
constructive dialogue, clearer expectations, promotion of good 
practice and improved quality of services and programs 
provided to the community 

While NCOSS does not believe that we or the non-government 
human services sector have utilized ‘Working Together’ as 
effectively as we should, we do believe that it provides a useful 
framework for development of a more collaborative and 
productive relationship at a whole of government level, 
departmental level and within departments at divisional and/or 
regional levels.  This requires commitment both in principle and 
practice by all concerned.264 

24.41 It is understood that a further NGO development and support initiative is 
underway led by DoCS, and involving Health, Housing, DADHC and Education, 
the purpose of which is to identify and progress strategies to improve the 
sustainability of the NGO sector. 

24.42 These initiatives are welcome and supported.  The significant contribution of the 
NGO sector in providing services on behalf of DoCS, as shown by the fact that 
it receives about 45 per cent of the overall DoCS budget, underlines the need 
for its active involvement as a partner in interagency operations.  As set out 
earlier in this report, there is a need to build the capacity of the NGO sector to 
enable it to perform an enhanced role in early intervention and OOHC. 

                                                 
263 Submission: Catholic Social Services NSW/ACT and NSW Catholic Social Welfare Committee, p.37. 
264 Submission: Council of Social Service of New South Wales, pp.8-9. 
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Acceptance of the need for a cross 
government response 

24.43 In submissions to the Inquiry, each of the key human services and justice 
agencies expressed commitment to their involvement as partners in a cross 
government response to child protection, and acknowledged deficiencies in the 
effectiveness of current interagency involvement. 

24.44 Key issues identified included difficulties in relation to information sharing and 
resource limitations.  Difficulties in dealing with chaotic families and those with 
complex and high needs were also raised.  Suggestions for change included 
interagency training, joint casework meetings and planning, and the greater 
involvement of NGOs. 

24.45 In his submission to the Inquiry, the Ombudsman observed: 

While we note that the Guidelines are currently being 
evaluated, we believe an important issue for the Commission to 
consider is whether there is adequate guidance for practitioners 
in relation to those matters which should be the subject of 
cross-agency work. 

Through our work we have identified a range of ‘at risk’ 
situations or vulnerabilities which would be very often suitable 
for a cross-agency intervention including those cases involving: 

• Serious and chronic neglect 

• Parental substance abuse, particularly in circumstances 
of heavy substance abuse in households with infants 
and young children, 

• High-risk adolescents, 

• Serious mental health issues, by the parents and carers 
and/or young person, and 

• High-risk domestic violence matters involving serious or 
escalating assaults. 

In many matters of this kind that we have reviewed there has 
been involvement by a range of agencies without any or 
minimal joint planning taking place.  Furthermore, the problems 
in many of these situations are quite complex and require the 
involved agencies that are providing support to be alert to a 
range of information to assist them to make informed decisions 
about the nature of support required.  Without the agencies 
coming together to consider these matters, there is a real risk 
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that significant resources will be expended in an inefficient and 
ineffective manner. 

We also note the potential scope for using information holdings 
more effectively to identify the individuals and families which 
warrant an interagency response… 

However, we believe that an even more fundamental issue is 
whether there are adequate structural and governance 
arrangements in place to ensure good interagency practice.  
Linked to this is the need to have individual staff whose core 
responsibilities include making this happen.265 

24.46 This submission noted that auditing work in relation to the Police, in the 
exercise of the reviewable child death function, and in monitoring interagency 
cooperation, has generally confirmed the need for shared cooperation and 
improved coordination between government agencies and community service 
providers, as well as a need for high level support and clear direction when 
developing fresh approaches to interagency work. 

24.47 Similar concerns to those mentioned above were expressed by the NGO sector 
and by various professional groups involved in the education or health systems, 
to the effect that, the aim of the child protection system working effectively 
across organisational barriers was not being achieved to the extent required, 
and required strengthening. 

24.48 The Benevolent Society in its submission, observed: 

Our experiences of interagency cooperation are that we are 
moving backwards not forwards in NSW,266 

and suggested that there was need for a strong central leadership which could 
broker CEO level agreement about the roles and responsibilities of agencies 
and coordinate implementation of the Interagency Guidelines.  It noted that 
DoCS could not be expected to play this role as it does not have any mandate 
to instruct other line agencies about what to do or when to intervene if they are 
not fulfilling their role. 

24.49 UnitingCare Burnside observed, in its submission: 

Service providers are also concerned that many DoCS workers 
are unaware of the range of services for children, young people 
and families available within the non-government sector.  They 
believed this was having a direct impact on the level of service 
that children, young people and families are receiving.  One 
service provider said, “Getting to know what non-government 

                                                 
265 Submission: NSW Ombudsman, Interagency Cooperation, p.5. 
266 Submission: The Benevolent Society, p.19. 
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services are available should be part of DoCS staff induction 
process.”267 

24.50 A suggested solution was the introduction of joint training and professional 
development. 

24.51 In its submission NCOSS observed: 

Collaboration and coordination works best where there is a 
clear understanding of each others’ roles and responsibilities 
and a level of trust that people will do their job properly and 
well.  It requires a sharing of knowledge and a willingness to 
work constructively to overcome problems.  There is, however, 
amongst NGOs a perception that DoCS does not take criticism 
well and is often more defensive rather than open to 
suggestions constructively made.  NGOs often feel their input is 
not sought by government and when it is ignored or not 
considered relevant.  It is sometimes seen that DoCS role as 
funder of NGOs as well as a direct service provider is contrary 
to a more open approach to working collaboratively with other 
agencies to achieving better outcomes for the people we are all 
working on behalf of.  It is also clear that the experience varies 
based on particular individuals and relationships rather than a 
universal culture or coordination, collaboration and partnership.  
For all agencies, Government and NGOs, to work more 
collaboratively these perceptions and differences in culture 
must be addressed.268 

24.52 The advantage of, and the need for, better interagency coordination has also 
been recognised in a number of official reports.269 

24.53 An opposing view of the utility of interagency coordination other than at case 
level was offered by Barnardos Australia to the effect that there is extremely 
limited evidence that most children are better off if coordination is a focus of 
services.  Barnardos indicated that, in its experience, formalised attempts to 
direct coordination have been a failure and have “significant costs which draw 
resources away from direct service provision into endless meetings and 
coordination attempts”270, and observed: 

Over the last decade theories and concepts of 
interorganisational coordination have been developed and 
refined … and practice models examined.  This work has 

                                                 
267 Submission: UnitingCare Burnside, p.34. 
268 Submission: Council of Social Service of New South Wales, pp.7-8. 
269 For example, those of the NSW Ombudsman, Report of Reviewable Deaths in 2006, Volume 2: Child 
Deaths, December 2007, DoCS and NSW Health, Methadone related child deaths, issues paper, April 2008, 
the Standing Committee on Social Issues, Realising Potential, Final Report of the Inquiry into Early 
Intervention for Children with Learning Difficulties, Report 30, September 2003. 
270 Submission: Barnardos, p.18. 
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shown the considerable level of complexity and challenges in 
planning coordinating processes.  The work in non hierarchical 
cooperative systems has shown the strength of informal and 
local situational coordination. 

Barnardos believes that the coordination of services at a case 
level is far better than is recognized as caseworkers negotiate 
the webs of available services developing multiple collaborative 
relationships as needed to assist service delivery.  We strongly 
concur with Dorothy Scott that there is effective collaboration271 
but we are extremely concerned about imposed collaborative 
attempts which ‘rationalise’ a complex system to the detriment 
of children who are already poorly serviced.272  

24.54 Despite the reservations expressed by Barnardos in its submission, the Inquiry 
accepts that the preponderance of opinion is in favour of interagency 
cooperation and acknowledges that much more needs to be done in NSW to 
bring about a workable and integrated system which can overcome the current 
barriers and problems which are identified later in this chapter. 

Models for Interagency cooperation in NSW 
24.55 There is ample precedent in NSW for agencies working together in the course 

of the management of specific cases at local level.  Additionally there have 
been the several targeted and coordinated responses discussed in more detail 
elsewhere in this report. 

24.56 The question which arises is whether the more intensive coordinated model 
seen in these instances should be confined to specific projects, or used as the 
basis for a more general cross government approach that would accord with the 
expectations of the agencies that were reviewed in the preceding section of this 
chapter. 

24.57 The targeted models that have been successfully trialled in NSW in recent 
years, share the following characteristics:  

a. an exemption from or modification to privacy laws 

b. a commitment from senior management 

c. a specified target group 

d. a clear governance structure. 

24.58 These models include the Redfern-Waterloo Case Coordination Project, the 
Anti-Social Behaviour Pilot Project, the Child Protection Watch Team Trial, the 

                                                 
271 D Scott, “Inter-organisational collaboration in family-centred practice: A framework for analysis and action,” 
Australian Social Work, Vol 58 No.2, June 2005. 
272 Submission: Barnardos, p.18. 
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Nowra and Shellharbour Project, the Macquarie Fields Case Coordination 
Project, the Youth Partnership with Pacific Communities, the Integrated Case 
Management Programs for Young People of Pacific Islander background or 
coming from an Arabic speaking background, and their families, the Integrated 
Case Management Project (West Dubbo) the Schools as Community Centres 
Program and the Primary Connect Program. 

24.59 The Inquiry agrees with the comments made by the Ombudsman that the key 
issues to be addressed for multi-agency forums to succeed relate to the need 
to: 

a. identify the target group as those who are most vulnerable and require a 
coordinated response, and to make the response integral to the child 
protection work of each agency rather than an adjunct of it 

b. ensure the complete, accurate, timely and easy access to the information 
held by the participants of relevance for the families and children targeted 
by these forums 

c. include NGOs, key community groups and local government in local 
interagency committees and structure processes around case 
management, to send the message that the government agencies have not 
adopted a closed shop approach, and to take advantage of the information 
and advice that NGOs can give and the support they can deliver 

d. establish suitable resourcing through specific funding, and dedicated staff 
resources;  supported by clear agreement on the purpose, objectives, 
governance, reporting and operational procedures of the forums; and also 
supported by the appointment of coordinator positions to provide secretariat 
services, record keeping and program continuity, with suitable reporting 
and monitoring 

e. establish a structured framework that brings local managers together to 
coordinate decision making and to make strategic decisions about agency 
processes and local service provision.273 

24.60 It is recognised, however, that the specific projects are resource hungry and 
depend for their success on several factors including dedicated resources, co-
location, joint ethos, brokerage to access programs available outside those of 
mainstream agencies, good data and case tracking, and accountability. 

24.61 The combination of these requirements and resource implications inevitably 
means that such programs need to be directed towards those communities 
where the needs of children and families are more pressing.  This does not, 
however, mean that elements of these projects cannot be usefully incorporated 
into a wider strategy that with suitable legislative changes would overcome the 
barriers to interagency cooperation next considered. 

                                                 
273 Submission: NSW Ombudsman, Interagency Cooperation, pp.15-19. 
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The discordant boundaries of the human 
services and justice agencies 

24.62 The regional boundaries of the human services and justice agencies are not 
well aligned, as is indicated by the significant differences in the way that the 
organisational basis of each agency is structured.  In summary: 

a. DoCS has seven regions, within which there are 80 CSCs 

b. Health has eight Area Health Services, each of which includes a diverse 
range of sub management divisions or clusters, as well as The Children’s 
Hospital at Westmead and the Justice Health Unit 

c. Juvenile Justice has five regions 

d. DADHC has six regions 

e. NSW Police has six Field Operations Regions within which there are 81 
Local Area Commands, together with a number of specialist squads that do 
not have any regional limitations 

f. Education has ten regions 

g. Housing has four regions. 

24.63 The closest alignment of these respective boundaries is that of DoCS and 
DADHC, the principal difference being that DoCS has three Sydney 
metropolitan regions for an area that is covered by two DADHC regions.  The 
regional offices of the several agencies mentioned are not necessarily located 
in the same city or town and, at a regional local level, individual staff may have 
to deal with multiple access points in order to respond to an emerging problem 
or an individual case, each of which has a different line of command. 

24.64 The NSW Regional Coordination Management Groups (RCMGs) effectively 
span 10 regional areas.  Although they are substantially defined by Local 
Government Areas, their boundaries are also not contiguous with those of the 
key human services and justice agencies. 

24.65 Attempts have been made in the past to align the regional planning boundaries 
of the key agencies based on a similar aggregation of Local Government Areas, 
which were themselves aligned as closely as possible to Area Health Service 
boundaries, but that has not led to any reorganisation of their institutional 
structures. 

24.66 The current extent of overlap is shown in the following table: 

Table 24.5 Comparison of the boundaries of key NSW human services and justice 
agencies with DoCS regions. 

DoCS regions (7) List of regions that lie within DoCS regional boundaries 
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List of regions that lie within DoCS regional boundaries 

DADHC 
regions 
(6) 

Department of 
Education and 
Training regions 
(10) 

NSW Health 
Area Health 
Services (8) 

NSW Police 
Force regions 
(6) 

Housing 
NSW 
Division 
(4)274 

Western  (Central West 
Orana Far West, Riverina 
Murray) 

Western Western Riverina 
New England 

Greater 
Southern 
AHS 
Greater 
Western 
AHS 

Southern 
Western 

Southern & 
Western 
NSW 

Northern (Far North 
Coast, Mid North Coast, 
New England) 

Northern North Coast  
New England 

Hunter & 
New England 
AHS 
North Coast 
AHS 

Northern  Northern 
NSW 

Southern (Illawarra, 
Shoalhaven, Eurobodalla, 
Cooma, Queanbeyean, 
Young and Yass) 

Southern Illawarra & South 
East  

South East 
Sydney & 
Illawarra 
AHS 
Greater 
Southern 
AHS 

Southern  Southern & 
Western 
NSW 

Hunter/Central Coast Hunter Hunter and 
Central Coast 

Hunter & 
New England 
AHS 
Northern 
Sydney & 
Central 
Coast AHS 

Northern Northern 
NSW 

Metro Central (Northern 
Sydney, Central and 
Southern Sydney) 

Met North 
Met South 

Northern Sydney 
Sydney 

Sydney 
South West 
AHS 
South East 
Sydney AHS 
Northern 
Sydney & 
Central 
Coast AHS 

North West 
Metropolitan 
Central 
Metropolitan 
South West 
Metropolitan 

Central 
Sydney  

Metro South West 
(Macarthur, Liverpool, 
Bankstown and Fairfield) 

Met South South Western 
Sydney 
Illawarra & South 
Eastern Sydney 

Sydney 
South West 
AHS 

South West 
Metropolitan 

Greater 
Western 
Sydney 

Metro West (Cumberland 
Prospect, Nepean, 
Blacktown and Baulkham 
Hills) 

Met North Western Sydney Sydney 
South West 
AHS 

North West 
Metropolitan 
South West 
Metropolitan  

Greater 
Western 
Sydney 

24.67 In its submission, DoCS recognised that attempts to determine common service 
delivery boundaries across DoCS, Health, DADHC and Housing, had not been 
successful, and that DoCS staff within one region may need to deal with staff of 
other agencies from several different regions. 

24.68 It noted: 

Differing Departmental boundaries increases the problem of 
getting interagency agreement.  As a recent example one 
DoCS Regional Director needed to negotiate regional protocols 
with three CEOs of Area Health Services, two DADHC regions 
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and three DET [Education] Regions.  It is estimated that senior 
regional staff (Regional Directors and Directors, Child and 
Family) spend up to 30 per cent of their time each week in 
interagency work.275 

24.69 Any examination of the way in which the overall structure for the care and 
protection of children and young persons operates, should not overlook the 
contribution of local government and non-government agencies.  DoCS has 
advised the Inquiry that 13.9 per cent of DoCS funded projects were delivered 
by local government in 2006/07, a sum amounting to approximately $20 million, 
while NGOs received from DoCS in that year a total sum in the order of $540 
million. 

24.70 Local government funding is derived through a variety of programs or services, 
and is applied to a wide range of activities that differ from one local government 
area to another. 

24.71 A similar position applies to NGOs, whose potential reach for service delivery 
may not coincide with the regional boundaries of the government agencies. 

24.72 These circumstances add to the complexity of engaging the local government 
and NGO sectors in interagency cooperation.  Their potential role is however 
important, and the need for them to be suitably engaged is considered 
elsewhere in this report. 

24.73 The Inquiry recognises that there would be significant difficulties in achieving 
the kind of wholesale restructure of all of the relevant agencies in a single 
exercise that would provide a total realignment of their boundaries.  However, it 
is of the view that further consideration needs to be given to the possibility of a 
progressive realignment. 

Cross border arrangements 
24.74 Each of the agencies faces a potential difficulty in dealing with families who 

move interstate, in relation to the continuation of funding for the services they 
need and in the provision and sharing of information.  This has a particular 
relevance for DoCS where children or young persons who are subject to the 
parental responsibility of the Minister in NSW move to another state or territory 
as well as where children in care in another state or territory move to NSW.  It 
adds a further complexity to the boundary issues. 

24.75 Provision now exists in Chapter 14A of the Care Act, and in legislation of the 
other states and territories, for the transfer of care and protection orders, and of 
care and protection proceedings between jurisdictions.  A protocol also exists 
for these transfers and for interstate assistance.  In the case of the transfer and 
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subsequent registration of orders, it is necessary that there be a compatibility 
between the kind of order made in the home jurisdiction and that which would 
be available under the legislation of the transfer state.  Additionally, there are a 
number of requirements relating to notification of the affected parties and 
consent. 

24.76 Inevitably there are difficulties in dealing with a transient population that is not 
inclined to assist welfare authorities, or with those people who live in border 
towns and who tend to move from one side of the border to the other, or seek 
access to health, education and other services on the other side of the border to 
their usual place of residence.  Some of the problems with residents of border 
towns of this kind are solved by sensible informal arrangements between local 
agencies, but as the Inquiry heard in relation to the Toomelah-Boggabilla 
communities they are not always easily resolved.  Otherwise, however, 
questions can arise as to which state agency should assume responsibility for a 
case where a report is received from a reporter in one state in relation to a child 
resident in another state. 

24.77 DoCS, at the invitation of the Inquiry, identified the following border obstacles 
which can be encountered: 

a. information can only be lawfully shared between DoCS and child welfare 
agencies in other jurisdictions: there is no provision to share information 
with interstate Police, Health or Education authorities or with NGOs 

b. reporter details cannot be released to other welfare agencies and there is 
no system for the exchange of carer details 

c. the meaning of compatible interstate order is unclear 

d. the implementation of the warrants protocol and in particular, the lack of 
operational Police procedures to support it renders enforcement difficult  

e. the incarceration of parents interstate when their child is the subject of care 
proceedings in NSW results in the parents not being entitled to Legal Aid 
and not amenable to a NSW order that  they be present at the proceedings. 

24.78 The Women Lawyers’ Association of NSW submitted that there is a problem 
attributable to the differences in the types of final orders that are available in 
each state or territory, it being suggested that some orders may be registered in 
one state but not in others.  As the submission recognised, this problem if it be 
one, can only be addressed by a national harmonisation exercise. 

24.79 Youth Off The Streets similarly suggested that harmonisation of the legislation 
and improved communications between state and Commonwealth agencies 
would assist in achieving stronger, seamless and sustained partnerships across 
borders. 

24.80 The Inquiry understands that COAG has endorsed recommendations aimed at 
improving information sharing about children and families at risk, including 
carers and has agreed to develop new protocol for information sharing between 
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Centrelink and child protection agencies and to include Centrelink in the alerts 
system.  DoCS is considering legislative amendments in relation to the 
compatibility of court orders. 

24.81 Otherwise it is accepted that problems can emerge as a result of delays in the 
exchange of information between the home and transfer states and in the 
registration of orders in the new jurisdiction.  Where that occurs the home 
authority may be required to maintain the carer’s allowance and other 
entitlements until the transfer is registered.  This, however, is not a system 
problem; rather it is a matter for resolution by the Interstate Liaison Officers of 
the two agencies. 

24.82 While clearly there are differences between the states and territories in relation 
to the quantum of allowances and in relation to the services that can be 
provided, and while national uniformity may be a worthwhile long term objective, 
that is not a matter within the Inquiry’s terms of reference. 

Privacy and exchange of information 
24.83 Critical for interagency collaboration is the existence of a clear and workable 

structure for the flow of information between agencies in NSW.  The lack of that 
structure has been identified as a major barrier to current interagency work. 

Legislative framework 

24.84 The legislative framework governing the collection, storage and exchange of 
child protection information is as follows: 

a. The Care Act 

b. The Privacy and Personal Information Protection Act (NSW) 1998 (the 
PPIP Act) 

c. The Health Records and Information Privacy Act (NSW) 2002 (the HRIP 
Act) 

d. The Privacy Code of Practice (General) 2003 

e. The Health Records and Information Privacy Code of Practice 2005 

f. The Privacy Directions and Guidelines issued by the Privacy 
Commissioner, which relevantly include Directions concerning: 

i. the Anti-Social Behaviour Project 

ii. the Redfern Waterloo Partnership Project 

iii. information Transfers between Public Sector agencies 

iv. the processing of personal information by certain Public Sector 
agencies in relation to their investigative functions. 
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24.85 Annexure A contains a detailed analysis of the key provisions of each Act or 
instrument. 

24.86 These documents which regulate how information is collected, stored or passed 
to another agency, form only part of the overall picture.  Apart from the General 
and Health Privacy Codes, Police, Housing and Education have their own 
Privacy Codes; most agencies have an internal Privacy Management Plan; and 
the NSW Human Services and Justice CEOs Cluster has issued a document, 
Information Sharing for Effective Human Service Delivery, which although it 
does not have statutory force was intended to provide some guidance for 
agencies in relation to sharing information. 

24.87 In addition, the legislative instrument pursuant to which individual agencies are 
established or regulated, often contains a specific secrecy position, the breach 
of which may constitute an offence,276 while the staff of several of the agencies 
will be subject to ethical rules or conventions which are directed towards 
maintaining client confidentiality.  It may also be noted that s.254 of the Care 
Act which makes it an offence to disclose information obtained in connection 
with the Care Act, is not confined to DoCS staff. 

24.88 Many restrictions arise in relation to the legislation mentioned above, and their 
provisions may be modified or made inapplicable, either through specific 
exemptions from the Information Protection Principles or Health Privacy 
Principles, or through the Privacy Codes of Practice, or through Privacy 
Directions or Guidelines. 

Criticisms 

24.89 The complexity of the resulting structure, and its potential impact on the system 
for the care and protection of children and young persons and specifically for 
interagency collaboration has been the subject of critical observations from a 
number of quarters. 

24.90 For example the Australian Law Reform Commission in its Final Report on 
Australian Privacy Law and Practice observed: 

Inconsistent, fragmented and multi-layered privacy regulation 
can contribute to confusion about how to achieve compliance 
with privacy regulation.  This, in turn, can result in reluctance by 
agencies and organizations to share information. 

The ALRC heard numerous examples of agencies and 
organizations using ‘because of the Privacy Act’ as an excuse 
for not providing information.  In many cases, however, the 

                                                 
276 Children and Young Persons (Care and Protection) Act 1998 s.254; Housing Act 2001 s.71; Health 
Administration Act 1982 ss.20 and 22;  Police Regulations 2000 cl.46; Children (Detention Centres) Act 1987 
s.37D; and the Crimes (Administration of Sentences) Act s.257. 
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Privacy Act 1989 (Cth) would not have prohibited the sharing of 
the information. 

The complexity of privacy laws is a particular issue in the 
context of service provision to vulnerable people.  The 
Community Services Ministers’ Advisory Council (CSMAC) 
noted that the range of differing privacy regimes across 
Australia creates problems for information exchange between 
jurisdictions, including in the critical area of child protection, 
where state and territory specific legislation applies.  Issues 
also arise in relation to information exchange within 
jurisdictions, where some non-government welfare 
organizations are subject to the Privacy Act, and state and 
territory agencies must comply with State and Territory regimes.  
CSMAC noted that this inconsistency creates difficulties in 
relation to the development of memorandums of understanding 
and other protocols governing the exchange of information. 

Inconsistency and fragmentation in privacy laws should not 
prevent appropriate information sharing.  Information sharing 
opportunities, which are in the public interest and recognise 
privacy as a right to be protected, should be encouraged.  
Rather than preventing appropriate information sharing, privacy 
laws and regulators should encourage agencies and 
organizations to design information-sharing schemes that are 
compliant with privacy requirements or, where necessary, seek 
suitable exemptions or changes to legislation to facilitate 
information-sharing projects.277 

24.91 The NSW Law Reform Commission in a consultation paper issued in relation to 
its Privacy Reference, made similar observations.  Specifically it stated: 

It is obviously essential to have a simple and practical system 
for the exchange of information between agencies that 
promotes the safety, welfare and well-being of children … as 
the law currently stands agencies or organizations sharing 
information with each other may be in breach of s.248 of the 
Care Act or of PPIPA or HRIPA or the Privacy Act or may even 
be committing an offence under s.254 of the Care Act.278 

24.92 It noted that there was a ‘risk averse’ interpretation of the privacy laws 
encouraged by: 

                                                 
277 Australian Law Reform Commission, For Your Information Report, Australian Privacy Law and Practice, 
Report 108, Vol 1, May 2008, pp.508-510. 
278 NSW Law Reform Commission, Consultation Paper 3, Privacy Legislation in New South Wales, 2008, 
p.32. 
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the difficulties of complying with inconsistent, fragmented and 
multi-layered privacy legislation, which results in a reluctance 
by agencies and organisation to share information,279 

and commented, additionally: 

while this can impact on business as a compliance costs, its 
most serious impact is in the provision of services to vulnerable 
people, particularly in the area of child protection.280 

24.93 In his Report of Reviewable Deaths in 2005, the Ombudsman noted concerns 
about effective use of s.248 of the Care Act281 and his submission to the Inquiry 
generally mirrors the views of the two law reform commissions. 

24.94 Similar observations were made by the Children’s Guardian and the 
Commissioner for Children and Young People in correspondence with the 
Inquiry. 

Agency concerns 

24.95 The Inquiry sought the views of the key human services and justice agencies as 
to their impression of the extent to which the legislation or cultural impediments 
operated as a barrier to the sharing of information, and to effective interagency 
engagement.  Each of the agencies that responded reported multiple concerns, 
and recommended that there be a significant reduction in the complexity of the 
privacy regime, either by amendment of the legislation, or by the introduction of 
a new Code of Practice. 

24.96 The Area Health Services were particularly vocal in their criticism of the 
workability of the current system. 

24.97 DoCS had similar concerns and offered the following recommendations: 

That principles underpinning the use and disclosure of 
information within child protection should be clearly enunciated 
and both State and Commonwealth legislation amended to be 
consistent with those principles. 

These principles should include the ability for those prescribed 
bodies working within child protection to use and disclose 
information where this is required, in good faith, for the safety, 
welfare and well-being of children or young people. 

Where staff of these agencies do act in good faith then they 
should not be liable to suffer from any offence or other civil 

                                                 
279 ibid. 
280 ibid. 
281 NSW Ombudsman: Report of Reviewable Deaths in 2005, Volume 2: Child Deaths, November 2006. 
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action such as for professional misconduct, disciplinary action 
or defamation. 

Ensure all staff who have access to information on child 
protection matters have access to appropriate training and 
testing in regard to privacy compliance and information 
exchange and this should be part of risk management 
processes for each agency.282 

24.98 Without ascribing the specific items of concern to the individual agencies that 
responded to the Inquiry’s request for their views as to the operation of the 
privacy regime, they included, in summary, the following observations: 

a. The various pieces of legislation or related documents can apply differently 
to the representatives of individual agencies, even where they are working 
side by side on the same case. 

b. While DoCS can direct other agencies to provide information to it, and can 
then pass that to another agency, that agency is unable to pass any such 
information which it receives to another agency, with the consequence that 
they need to communicate using DoCS as a hub, exercising its power 
under s.248 of the Care Act. The process can be cumbersome, cause 
delay and some agencies saw it as exercisable only when DoCS had an 
open case concerning the child or young person. 

c. The “serious or imminent threat to life or health” criterion in s.18 of the PPIP 
Act, and in Clause 11 of the Health Privacy Principles, is unduly narrow and 
does not cater for the kind of case where there is progressive abuse and 
neglect; and its application is complicated by the differences in terminology 
used and by the subjective test involved. 

d. The principal privacy Acts apply to different areas, although with some 
overlap:  the PPIP Act being applicable to NSW public sector agencies, the 
HRIP Act being applicable to the public and the private sector organisations 
in NSW that provide a health service or that collect, hold or use health 
information;  and the Commonwealth Privacy Act being applicable to 
Commonwealth Government and ACT Government agencies and to the 
private sector (with the result that in some circumstances each Act will 
apply).  The combined effect is unduly complicated, a circumstance that is 
aggravated by the fact that under the NSW Acts, separate regimes exist for 
health information and for all other kinds of information concerning 
individuals. 

e. The perceived inability of school principals and of Education, to pass 
information concerning a report that has been made to DoCS, between 
schools, can seriously impact on their ability to manage the subject child or 
young person where he or she transfers to a new school. 
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f. The perceived inability of the Police to pass information concerning their 
investigations into alleged criminal conduct, involving the abuse and 
neglect of a child or young person, to any other agency which might be 
required, as the alleged perpetrator’s employer, to conduct an inquiry into 
that person’s conduct, can adversely affect its ability to carry out that 
exercise. 

g. The authorisation power for which provision is made in the General and 
Health Privacy Codes is rarely, if ever used, or understood. 

h. So far as Housing is concerned there was no apparent basis upon which it 
could receive information from other agencies concerning families who are 
tenants in public housing, which could be of relevance for it in deciding 
whether to attempt to sustain or to terminate a tenancy. 

i. Not all of the agencies have a Privacy Code of Practice, and such Codes of 
Practice as do exist are not necessarily the same. 

j. So far as the Police is concerned, it may not be able, under the current law, 
to obtain the name of a person who makes a report to DoCS, even though 
that person may be a critical witness for the investigation and prosecution 
of a serious criminal offence committed upon a child or young person. 

k. The Directions made by the Privacy Commissioner are of limited duration, 
require extension, are not easy to apply and are not a satisfactory 
alternative to legislation or to a Code of Practice. 

l. The power under s.248 of the Care Act to direct the provision of 
information, and to provide or exchange information is limited to dealings 
with ‘prescribed bodies’, as defined by the Act and the Regulations made 
under the Act, and as a result may not be exercisable in relation to some 
persons or agencies that do not come within that definition. 

24.99 While many, if not most, of the concerns identified by the agencies in relation to 
the application of the privacy legislation are probably misplaced as a matter of 
minute legal analysis, the nature and the volume of those concerns and the 
extent of the misunderstanding displayed, indicates the impracticability of 
maintaining the present regime in tact. 

24.100 Further, the nature of the privacy laws has had the effect of limiting if not 
preventing state agencies identifying common high end users.  Premier and 
Cabinet has recently carried out work to identify common clients of state  
agencies who are high users of services, with a particular focus on victims of 
domestic violence.  In DoCS terms, these are the ‘frequently reported families.’ 

24.101 A preliminary report from that work concluded that while some agencies have 
put in place structured approaches to data and information exchange, those 
efforts have been largely ad-hoc and limited by privacy concerns.  This is a 
potentially important piece of work which is likely to ultimately be cost effective.  
If the privacy laws are amended as recommended in this report, the Inquiry 
supports further work being done to identify those families and offer appropriate 
assistance.  A recommendation to this effect was made in Chapter 10.  
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24.102 As a final observation, the Inquiry notes the existence of an early draft for a 
DoCS Privacy Code of Practice which is ultimately to comprise two documents, 
an explanatory memorandum and the Code.  The text currently runs to 75 
pages without the several appendices, which include nine Privacy Directions 
and three Codes.  Its stated purpose is “to simplify and clarify what the 
Department is able to do with its clients’ personal and health information under 
its own Act and under other privacy and health laws.”283 

24.103 The draft code observes that: 

a. in order to allow this to occur the code is to modify the existing information 
privacy principles under the PPIP Act and HRIP Act, so far as DoCS is 
concerned 

b. it is recognised that the draft code could not regulate what other 
government agencies can do with the personal/health information they hold 

c. it is “considerably different from Codes of Practice currently used in other 
government agencies.”284 

24.104 While the hope is expressed that it will be a ‘one shop stop’ for DoCS 
employees in dealing with privacy matters, the Inquiry notes that in several 
places it requires or invites hot links to other documents, including various Acts 
and Regulations, as well as to caseworker manuals, and advises that, where 
there is an inconsistency with privacy principles under other laws pursuant to 
which DoCS may carry out various functions, those other laws will prevail. 

24.105 The reasons for drafting the code are understandable.  However, the sheer 
length and complexity of this document, its expansion by reason of the cross 
references to a number of other documents, the caution that where it is 
inconsistent with laws other than the Care Act those laws will prevail, and the 
further caution that its provisions will differ from the provisions of the code of 
other agencies, leads to only one conclusion.  In its current format, rather than 
simplifying the work of DoCS staff in managing privacy issues, it will only make 
that task even more difficult.  It will, in the Inquiry’s view, do little to resolve the 
problems faced by DoCS in exchanging information with other agencies, and its 
publication would not assist the other agencies. 

24.106 There is a legitimate and useful, albeit limited, role which codes of practice can 
play, primarily to assist staff of the agency concerned to understand their 
obligations in relation to privacy.  Their value in enhancing cooperation and 
collaboration between agencies in relation to matters of child protection, will 
only be evident if the provisions of each agency’s code of practice are, to the 
extent legislation permits, consistent. 

24.107 A key message of this report is the need for a strong interagency response to 
child protection, which includes both the government and non-government 
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sectors.  Therefore, it is essential that the current problems in relation to the 
sharing of information between agencies be resolved.  The Inquiry’s views as to 
how this may be achieved are set out in the final section of this chapter.  The 
Inquiry recommends legislative change and notes that the NSW Privacy 
Commissioner endorses this approach. 

Other barriers 

Cultural divide 

24.108 The Inquiry heard that there are times when the perceived or actual differences 
in the focus of Health and DoCS workers leads to conflict between the 
agencies. 

24.109 The existence of this cultural divide was identified by the Northern Sydney 
Central Coast Area Health Service: 

Some Health Services – eg, services working predominantly 
with adults clients – are reluctant to provide full information in 
response to s.248 as they are protective of their counselling 
relationship with client. 

Organisations who take a strong advocacy role with their adult 
clients often are reluctant to exchange information with DoCS or 
other services working with families to address child protection 
issues.  This is true of both NGOs and some services within 
Health. 

Some client groups are also suspicious and unwilling to agree 
to information to be exchanged with DoCS – Indigenous 
families and some cultural groups who come from countries 
where human rights abuses occur are examples. 

Example: adult mental health services until recently asked 
about the welfare of animals but not children when engaging 
seriously unwell clients.  Any information that is known is often 
not communicated as it is seen as a breach of confidentiality 
and/or may lead to what is perceived as a punitive response to 
parents already struggling with mental health and/or drug 
use.285 

24.110 This was also a matter taken up by the Greater Southern Area Health Service in 
a letter to the Inquiry: 
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While the welfare of children is always the paramount 
consideration, in situations where a child is identified as at risk 
of harm in a public hospital or through a community health 
service the interests of their carers or attendants must also be 
addressed sensitively.  In many instances – for example, in the 
case of domestic violence – a carer may him or herself be a 
patient of the hospital or client of the health service.  The simple 
question  “who is my patient/client?” is in many cases difficult to 
answer, and may lead to concerns about disclosing information 
that may be relevant from a child protection perspective. 

Health care workers and social workers have a longstanding 
ethical tradition of maintaining confidences.  Full and frank 
exchange of information between agencies in relation to child 
protection matters does not always sit easily with that tradition.  
These sensitivities will need to be addressed in any law reform 
proposals.  

A shift in thinking from formal ‘agency-to-agency’ exchange of 
information to one in which relevant information is sensitively 
‘shared’ between multi-disciplinary and multi-agency care and 
service providers may go some way in overcoming these 
sensitivities. 286 

24.111 The potential impact of any cultural divide of this kind on interagency work is 
significant and needs to be addressed, by way of training, preferably of an 
interagency kind, and by emphasising in the Interagency Guidelines or 
otherwise that interagency work must give full effect to the paramount interests 
of the child. 

24.112 In Chapter 10 the Inquiry has detailed a way forward in relation to assessment 
and interventions by DoCS and other agencies that may assist in breaching this 
cultural divide. 

Lack of a common assessment framework 

24.113 Earlier in this report we have examined the potential, and reasons, for 
developing a common assessment framework.  Such a framework, as 
recommended, should assist in agencies working more effectively together. 

Lack of coordinated structure for interagency meetings at 
a local level 

24.114 While the Regional Directors of the human service agencies seem to meet on a 
regular basis to consider system issues, the Inquiry was informed of varying but 
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inconsistent practices and strategies that were adopted for bringing agencies 
together at a local level outside the pilot and specific projects that were 
mentioned earlier in this chapter.  Some were ad hoc and depended on the 
initiative of Local Area Commanders or senior DoCS staff at a CSC, such as, 
the domestic violence initiative at Ballina that was mentioned earlier, and the 
Aboriginal Alcohol and Drug Harm Reduction Plan under development at Griffith 
involving Police, DoCS, the Griffith City Council, Health and a number of 
Aboriginal organisations. 

24.115 Others were more formalised and regular, but some involved only two or a 
limited number of human service agencies at a local or regional level, and 
concentrated on general issues and strategies. 

24.116 Otherwise it would appear that agencies have tended to meet together only in 
the context of joint case planning, or on a needs basis, involving a family or 
group of families in crisis. 

24.117 There was support at the Inquiry’s regional interagency meetings in which 
problem families, or families moving into a state of dysfunction, could be 
discussed, on an interagency basis, so as to provide an early response, 
modelled on the lines of the Anti-Social Behaviour Pilot Project. 

24.118 A valid point made by an officer from DADHC, but repeated at more than one 
interagency meeting, was “the service system shouldn’t just be about an agency 
service system.  A service system for a family should be about the resources 
that a family needs.”287  In other words, it was pointed out, when a family 
approaches a government agency for assistance it expects, and is entitled to 
receive not just the services which the agency can provide which might address 
only one of several problems, but the range of relevant services which are 
available across the several government agencies. 

24.119 There was general agreement that where these meetings were attended at a 
local level on a continuing basis by sufficiently senior staff, they were productive 
and brought the agencies into a better working relationship.  The problems they 
identified largely related to potential differences in the interests or objectives of 
each agency, the identification of which agency should lead the meetings, and 
the provision of sufficiently senior officers on a continuing basis.  In the case of 
an agency such as Housing, this could be difficult because of its staffing 
structure which involves a ‘hub and spoke’ outreach service. 

24.120 Another problem regularly identified with these meetings, in whatever form they 
took, was the current restriction on the free exchange of information in relation 
to individual families and children.  A need for clarity was also mentioned in 
relation to the keeping of minutes and the extent to which they should be 
circulated and used. 
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24.121 Having regard to the encouraging results of the Anti-Social Behaviour Pilot 
Projects, and the experience of those who have worked together on an ad hoc 
basis in developing a cross agency response, the Inquiry is of the view that this 
type of model should be encouraged both at the local and regional levels and 
given a more formal structure.  This will require: 

a. a commitment to provide an interagency response 

b. building on existing interagency relationships where they are sound 

c. providing a governance and leadership structure 

d. establishing a proper basis for the sharing of information 

e. securing a commitment for each agency to support the interagency group 
and to provide ongoing representation at a senior level 

f. developing guidelines as to the families or activities to be targeted, and the 
strategies for providing a response. 

Requests for assistance 

24.122 As has been noted earlier DoCS can request another government department 
or agency, or an NGO in receipt of government funding, to provide services to a 
child or young person or to his or her family.288 

24.123 The other agency is required to use its best endeavours to comply with such a 
request if it is consistent with its own responsibilities and does not unduly 
prejudice the discharge of its own functions. 

24.124 The Inquiry was informed that there were variable practices in relation to the 
exercise of this power, and of the responses to such requests; even though it 
can be an effective way of enlivening an interagency engagement with the 
client. 

24.125 DoCS does not hold data on the number and nature of responses to requests 
made by it.  However, data from Health as set out in Chapter 5, reveal that few 
requests to it have been documented. 

Agency funding arrangements 

24.126 Additional complexity has arisen where programs or individual NGOs engaged 
in interagency activities are funded through difference sources, which can 
involve money from state government instrumentalities and/or Commonwealth 
bodies, and can be subject to different funding cycles.  Sometimes these 
programs involve trials having a limited duration, and specific funding. 
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24.127 Continuity of engagement in interagency work can be threatened where there is 
a need to depend on multiple sources of funding which are subject to the control 
of more than one body.  Suggestions for change are made in Chapter 25. 

Models of interagency collaboration from 
other jurisdictions 

24.128 There are a range of other models for interagency collaboration that were 
identified in the submissions received by the Inquiry.  Some of these which may 
have features applicable to NSW, are set out below. 

Queensland 

24.129 A key mechanism referred to in a number of the submissions was the 
Queensland Suspected Child Abuse and Neglect (SCAN) Teams. 

24.130 SCAN teams commenced operation in Queensland in 1980 to provide a formal 
mechanism to coordinate the activities of the various government departments 
in relation to child abuse and neglect.  The SCAN system currently includes 21 
assessment and management teams staffed by professionals from Police, 
Health and the Department of Child Safety.  Staff from other agencies (such as 
juvenile justice and education etc) can be co-opted for SCAN teams if required.  
The SCAN team provides a forum for formal consultation on child protection 
matters where there is a need for a multi-disciplinary approach.  While the 
establishment of the SCAN system is mandated in legislation (Queensland 
Child Protection Act, 1999, Part 3) SCAN teams do not have any distinct 
decision making authority.  The individual agencies retain responsibility for 
actions in accordance with their legislative authority. 

24.131 SCAN teams meet regularly, not just in times of crisis or where conflict between 
agencies arise.  There are mechanisms to monitor compliance of each agency 
with assigned tasks in relation to specific case plans for children and families.  
The threshold for referral to the SCAN team does not depend on the case being 
a high need or complex case. 

24.132 A review of the SCAN model planned for 2008 aims to examine issues of 
interagency collaboration including practice consistency, workload and agency 
commitment to SCAN.  Particular areas of focus for review include: agency 
adherence to agreed referral criteria; commitment from all agencies to ensure 
representation from appropriately qualified experienced staff; effective 
gatekeeping mechanisms to ensure SCAN is not used as a forum when 
interagency partners are dissatisfied with the Queensland Department of Child 
Safety’s tertiary response; and ensuring that SCAN teams focus on children at 
risk, rather than children in need. 

24.133 Queensland has also sought to improve interagency collaboration in child 
protection matters through the establishment of dedicated Child Safety Director 
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positions in the major agencies involved in child protection.  The role of the 
Child Safety Directors is to improve the responsiveness of their own department 
in meeting the needs of children and families that require child protection 
services, to act as a change agent and expert adviser on child protection 
matters, to ensure cross department communication and to drive the 
implementation of whole of government initiatives.  The Child Safety Directors 
meet regularly through the Child Safety Directors Network, chaired by the 
Deputy Director-General, Department of Child Safety, to help ensure 
coordinated child safety responses across Government. 

South Australia 

24.134 In 2005 South Australia introduced the Rapid Response initiative, an 
interagency response to the needs of children in OOHC and those formerly in 
that system.  The strategic framework encompasses case management 
assessment, service response, information sharing and privacy, and regional 
guardianship service networks.  It is directed at providing a more effective 
response and priority access to services for children and young persons who 
are growing up, or have grown up in care, and who are likely to have several 
areas of disadvantage compare to their peers. 

United Kingdom 

24.135 The UK differs from Australia in that, in the former, responsibility for providing 
social services and education lies at the local or regional authority level rather 
than at a central government level.  The health system is also structured 
differently. 

24.136 There are, however, some useful mechanisms that have been introduced 
through legislation in the UK to enforce interagency responsibility. 

24.137 In 2003, issues similar to those raised with this Inquiry were evident in the UK 
system, that is, poor interagency coordination and a failure to share information.  
In 2006, Local Safeguarding Children Boards, which included local authorities, 
non-government services, health bodies, the police and others were 
established.  Under s.14(1) of the Children Act 2004 (UK) the Boards: 

(a) coordinate what is done by each person or body 
represented on the Board for the purposes of 
safeguarding and promoting the welfare of children in the 
area of the authority by which it is established; and 

(b)  ensure the effectiveness of what is done by each such 
person or body for those purposes. 

24.138 While the Boards have a role in coordinating and ensuring the effectiveness of 
the work of local individuals and organisations to safeguard and promote the 
welfare of children, they are not accountable for their operational work.  All 
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Board partners retain their own existing lines of accountability for safeguarding 
and promoting the welfare of children by their home services.  The Boards do 
not have a power to direct other organisations. 

24.139 The Department for Education and Skills completed a Priority Review of the 
operation of Local Safeguarding Children Boards between September and 
December 2006.289  This Review noted that while it is too early to see the full 
impact they will have, there is good reason to be optimistic about their potential 
to make a difference, especially if good practice is more widely shared.  
Findings from this review included the following: 

a. The evidence emerging from the Priority Review suggests that the launch 
of Boards has given local cooperation on safeguarding a new energy.  In 
some areas the statutory footing for the Boards appears to be raising the 
profile and ownership of safeguarding across local agencies.  It is also 
being used locally as a lever to ensure statutory partners provide resources 
and attend board meetings. 

b. Statutory partners were generally represented on, and showing 
commitment to their Boards although, in some areas, levels of engagement 
varied. 

c. There was little evidence of Strategic Health Authority involvement, but this 
was likely to reflect the fact that they were in the process of substantial 
changes in their role and a decrease in their number from 28 to 10 
authorities. 

d. Most Boards were chaired by the Director of Children’s Services or another 
local authority employee although several were considering appointing an 
independent chair. 

The way ahead 
24.140 As identified in the submissions made to the Inquiry, the need for greater 

collaboration and ownership of the safety, welfare and well-being of the children 
and young persons, is widely recognised, as are the barriers to achieving that 
collaboration. The solutions have been well articulated and the Inquiry agrees 
with the principles enunciated by the Ombudsman and with the areas which he 
sees are particularly suitable for cross agency work, as set out earlier in this 
chapter. 

24.141 The Inquiry suggests that the following legal and structural changes may 
enhance outcomes for children through services for them being better 
coordinated and delivered. 

                                                 
289 Local Safeguarding Children Boards: A Review of Progress, p.5, www.everychildmatters.gov.uk. 
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A statutory obligation  

24.142 There should be a strengthening of the obligation of individual agencies to work 
in partnership in relation to the care and protection of children and young 
persons, by the introduction of specific legislative provisions calling for that 
commitment.  Such provisions would add significantly to those currently 
contained in the Care Act (ss.16–18) which, at this stage, place the primary 
obligation upon the Director-General of DoCS, and contemplates the 
engagement of other agencies to provide services in response to ‘best 
endeavours’ requests made by it. 

24.143 A general provision including an object or principle clause in the founding 
statute of each agency would need to respect their independence and their 
capacity to provide, or to refuse, services according to current Ministerial policy 
and budgetary resources.  However, a statutory recognition of their obligation to 
assume a shared responsibility in this area would help to underpin the 
Interagency Guidelines and the MOUs.  It would also help to overcome the 
current risk of agencies either positively endeavouring to shift responsibility to 
another agency, or of refraining from action upon an assumption, which may be 
unjustified, that another agency will take up the case. 

24.144 It would also discourage the defensive approach which agencies can adopt, as 
a response to inquiries or adverse media commentary, in seeking to ascribe 
blame for any adverse outcome to another agency. 

24.145 The Queensland Child Protection Act 1999 contains provisions to a similar 
effect and provides a useful guide (see ss.159B, F and M).  That Act requires 
chief executives of human service agencies, including principals of schools, to 
take reasonable steps to coordinate decision making and the delivery of 
services to children and their families, in order to appropriately and effectively 
meet the protection and care needs of children.  Various principles are set out 
which assist in the interpretation of these provisions. 

Child protection positions/units in each key agency 

24.146 As set out in Chapter 10 positions should be established in each of the key 
agencies providing assistance to children and young persons, to be staffed by 
people with child protection expertise and to have responsibilities for: 

a. triaging risk of harm reports 

b. case managing or coordinating services for those children, young persons 
and their families who need assistance but where risks do not require 
statutory intervention as defined under the Care Act 

c. more broadly, ensuring communication with other agencies, primarily the 
human services agencies and relevant NGOs, and providing advice to the 
Human Services and Justice CEOs Cluster of any problems or emerging 
trends concerning interagency collaboration. 
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Leadership and performance agreements 

24.147 All Directors-General of the human services and justice agencies are, and 
should be, responsible for ensuring that their agencies commit to and deliver a 
collaborative approach to child protection matters.  Their leadership is essential.  
There should be a performance requirement in each employment agreement of 
senior staff of each agency to ensure that interagency collaboration is achieved.  
In relation to DoCS, the Director-General, Deputy Director-General and 
Regional Directors, should be subject to such a requirement to achieve effective 
interagency cooperation. 

Align boundaries 

24.148 The boundaries of key human services and justice agencies should be aligned. 

Senior executive responsibility 

24.149 A member of DoCS senior executive should be responsible for interagency 
engagement.  The present structure in this respect is somewhat ambiguous, 
and any ultimate decision as to where that position should be located will turn 
upon the extent to which the current management structure is re-jigged to 
accord with a new reform process.  The tentative view of the Inquiry is that 
interagency coordination responsibility should sit within the Operations Division, 
perhaps at Executive Director level. 

Regional and local coordination 

24.150 Structures need to be strengthened which require regular interagency meetings 
at the regional and local levels. In addition, CSCs should be provided with 
detailed and up to date information about the range of services available within 
their catchment area, not only as a way of encouraging networking but also as a 
strategy to deal with the problem of staff turnover and transfers. 

24.151 In most regions there are Human Service Senior Officers’ Groups chaired 
generally by the DoCS Regional Director with support from Regional 
Coordinators from Premier and Cabinet.  These seem to be an appropriate 
model for regional meetings, although they may need to operate differently in 
rural and remote regions.  Local interactions will depend to some extent on the 
size, location and range of issues.  Senior managers should ensure sufficient, 
relevant structures are in place and that local child protection forums are 
established that involve all key government and non-government agencies 
providing services to at risk children and families. 

24.152 These regional groups need to have formal accountability reporting and 
linkages with the Human Services and Justice CEOs Cluster and the Child 
Protection Senior Officers’ Group. 
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Co-location 

24.153 Co-location and ‘hubs’ should be used to greater effect to develop relationships, 
to enable more efficient communication and information sharing, to increase the 
understanding of each agency’s mandate, procedures, knowledge and skills 
and to integrate and streamline service provision.  The Inquiry supports the 
model being developed by UnitingCare Burnside in relation to early intervention 
services: 

Co-location is helpful and convenient to families, and is also 
helpful to workers who can more easily communicate and form 
professional, trusting relationships.  We would go further and 
look to an integrated, place-based service system with family 
support and early childhood development, including health 
services and early childhood education and care fully integrated 
under a common governance model and with a single 
management.  We are actively developing this model.  We are 
opening an integrated child and family centre soon in St Mary’s 
(a disadvantaged suburb in Western Sydney).  We are placing 
a NEWPIN service alongside a quality children’s long day care 
centre and we are offering a community connector to work with 
families to access the supports they need in the local area.  
NSW Health (amongst others) will be invited to deliver their 
services from this convenient base.  Other service providers will 
‘in-reach’ at the centre.290 

24.154 The Inquiry also sees benefit in promoting the greater use of the Schools as 
Community Centres model, which is funded through Families NSW. The 
purpose of the Centres is to operate as hubs for family support and 
development.  Having a point of contact at these locations can allow a softer 
and coordinated entry into services for those families who need assistance, but 
who have not reached the stage of statutory intervention. 

24.155 The potential value of hubs with co-located workers in remote areas was raised 
as a way or responding to workforce issues in those regions, possibly with a 
single reporting line.  In particular this could prove of value in recruiting and in 
providing career development for Aboriginal staff who could be responsible for 
ensuring and facilitating the delivery of services by more than one agency. 

24.156 The creation or greater use of government precincts is also worthy of 
exploration. 

                                                 
290 Submission: UnitingCare Burnside, 19 May 2008, p.7. 



996  Interagency cooperation 

 

Cross agency training 

24.157 The Inquiry supports cross agency training.  It notes that while the Child 
Protection Learning and Development Coordination Forum still exists and is led 
by Education, the unit which delivered cross agency training was disbanded in 
2005. 

24.158 The work of such a unit would capable of addressing the cultural divide 
exemplified by the notion that Health is there to support the parent while DoCS 
is there to support the child. 

24.159 It would also assist in building a better understanding by the staff of the several 
agencies as to the services which each can offer, and how they can work 
together, and in ensuring that the staff of all agencies are kept up to date with 
any changes to MOUs or to agency practices. 

24.160 The Inquiry is of the view that consideration should be given to its revival, or to 
the establishment of a similar program.  Such a program could possibly take its 
place within the Education Centre Against Violence Project.  Alternatively and 
perhaps preferably, it could be delivered through the TAFE career development 
strategy, Pathways, and by permitting staff to acquire additional qualifications or 
enhanced accreditation.  Moreover, it could incorporate or build upon the work 
that has been undertaken by DoCS and Health towards establishing cross 
agency drug and alcohol training. 

Involving the NGO sector 

24.161 The Inquiry has noted the limited extent to which the NGO sector has been 
involved in the development of the MOUs or Protocols that are intended to 
assist the government agencies working together. 

24.162 The need for their greater involvement is acknowledged by the Working 
Together for NSW compact, and is obvious once consideration is given to the 
extent that NGOs are funded to provide services.  This service provision will 
only increase if the recommendations of this Inquiry are accepted. 

24.163 The Inquiry accordingly supports the Government encouraging a greater 
involvement of this sector as a partner in interagency arrangements, and in 
future planning.  It also supports the work earlier identified that is addressed at 
improving the sustainability of this sector. 

24.164 In this respect the positive experience of the multi-disciplinary models such as 
those employed by Barnardos Child and Family Centres, UnitingCare Burnside 
Family Centres and the Benevolent Society Partnerships in Early Childhood 
Centres, as well as the Barnardos Substance Use in Pregnancy and Parenting 
Services which it operates in conjunction with NSW Health and DoCS, and the 
UnitingCare Burnside NEWPIN Early Intervention Family Support Program 
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which it operates in conjunction with NSW Health, provide support for their 
continued engagement within an interagency context. 

24.165 Although this is discussed elsewhere, the Inquiry is satisfied that increasing the 
engagement of the NGO sector in early intervention and OOHC requires 
performance based contracting, and a simplification or rationalisation of the 
funding process. 

Privacy and information exchange 

24.166 An essential key to achieving the kind of effective interagency involvement, 
considered in this chapter, is the capacity of agencies to exchange information 
concerning a child or young person, or their family. 

24.167 The complexity of the legal and administrative framework governing the 
exchange of information is such that, once each of the various sources has 
been examined, it is still not possible to formulate any general rules as to when 
the exchange of child protection information will be lawfully permitted.  Whether 
a particular exchange is lawful will depend on the circumstances of the 
exchange, the content of the information that is being exchanged, the agencies 
between which the information is being exchanged, and sometimes on whether 
consent has been obtained from a person who is the subject of that information. 

24.168 While there was general consensus as to the need for a revision and 
simplification of the laws relating to the exchange of information, there were 
differing views as to whether this should be addressed by amendment of the 
privacy legislation, or by amendment of the Codes of Practice, or by additional 
Directions. 

24.169 While the Australian Law Reform Commission has issued a final report in 
relation to the Commonwealth, State and Territory privacy legislation, and the 
NSW Law Reform Commission is working on its final report, the references 
given to each agency extend well beyond the area of interest for this Inquiry.  
The likely timeframe for the introduction of uniform privacy legislation of general 
application, or for the amendment of the NSW laws, arising from the work of the 
two Law Reform bodies is likely to be lengthy. 

24.170 The Inquiry is of the view that the urgency of reform in the application of these 
laws to the care and protection system is such that it should not await a more 
general reform. 

24.171 While this could occur by way of amendment to the PPIP Act or the HRIP Act, 
or the Codes of Practice, the resulting structure would still be one of some 
complexity, while the issue of Privacy Directions is a clumsy, ad hoc solution. 

24.172 The Inquiry believes that the answer lies in amending the Care Act in a way that 
would achieve the desired objective and be relatively simple in its interpretation 
and application.  In coming to this conclusion it acknowledges that it has paid 
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careful attention to the solution offered by the Ombudsman in his submission to 
the Inquiry. 

24.173 Amendment to the Act should achieve the following objectives: 

a. The several agencies including NGOs, that have responsibilities for the 
safety welfare and well-being of children and young persons, should be 
able to share information without needing to rely on DoCS as an 
intermediary, where that information is required to promote the safety, 
welfare and well-being of any such person. 

b. The Care Act should incorporate a statement of principle making it clear 
that agencies with significant responsibilities of the kind mentioned, are 
expected to communicate with other agencies having the same 
responsibilities. 

c. In order for a person or agency to exchange information with another 
agency or with an NGO, that person or agency should believe, reasonably, 
that such exchange would assist the other agency or NGO to make a 
decision, assessment, plan, or investigation relating to the safety, welfare 
or well-being of a child or young person. 

d. Agencies should have business plans to support the implementation of 
such a system. 

e. Appropriate thresholds should exist to ensure that the information 
exchanged is not used or further disseminated or disclosed for any purpose 
that is not associated with the safety, welfare and well-being of a child or 
young person, inter alia to ensure that information which is untested or 
unverified is not given any further exposure than is necessary for genuine 
child protection purposes. 

f. Existing protections from civil and criminal liability and ethical requirements 
should attach where information is exchanged in accordance with these 
requirements. 

g. Agencies should be able to supply to Police information as to the identify of 
a reporter, that would enable Police to investigate a serious indictable 
offence committed against a child or young person which directly affected 
that person’s safety, where it was impractical to obtain the consent of the 
reporter, or where obtaining that consent had the potential to prejudice the 
investigation, subject to an appropriately senior person certifying that those 
conditions are present.291 

h. Principals of schools should be able to exchange details of risk of harm 
notifications, where there are ongoing concerns about the safety and 
welfare of students who have moved between schools. 

i. The Police should be able to supply information concerning their 
investigations into criminal offences, involving the abuse of children and 

                                                 
291 Thereby enlarging the circumstances for disclosure currently permitted under s.29 of the Children and 
Young Persons (Care and Protection) Act 1998. 



 Special Commission of Inquiry into Child Protection Services in New South Wales 999 

 

young persons, to the employers of the alleged perpetrator where the latter 
would be under a statutory obligation to report to the Ombudsman and to 
investigate an allegation of such conduct concerning that person. 

24.174 In his submission, the Ombudsman proposed a three tier system which would: 

a. permit DoCS as a first tier agency to direct another agency to supply 
information to it and to supply information to another agency, as currently is 
the case 

b. establish a tier two class of agencies having a significant involvement with 
vulnerable children and their families, with a power to furnish other 
agencies with information and to request but not direct its supply from other 
agencies 

c. specify a third tier class of agencies or individuals that would be able to 
furnish information to tier one or two agencies and to receive information 
from a tier one or two agency 

in any such case without any of the participants being in breach of s.254 or of 
any other privacy law. 

24.175 At this stage, the Inquiry has concerns that this three tiered system may 
become unduly complex in its administration and require an elaborate ongoing 
process for classification of agencies falling within tiers two or three. 

24.176 For the purpose of this report, the Inquiry prefers to make a more general 
recommendation concerning the need for an amendment of the Care Act that 
would deliver the essential elements outlined above.  Further development 
would benefit from input by each of the key agencies in conjunction with the 
Privacy Commissioner and the Ombudsman and by reference to Chapter 5A of 
the Child Protection Act 1999 (Qld). 

24.177 In addition, the Inquiry supports the recommendations endorsed by COAG to 
improve information sharing on children and families at risk. 

Recommendations 

Recommendation 24.1  

The legislation governing each human services and justice agency 
should be amended by the insertion of a provision obliging that agency 
to take reasonable steps to coordinate with other agencies any 
necessary decision making or delivery of services to children, young 
persons and families, in order to appropriately and effectively meet the 
protection and care needs of children and young persons. 
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Recommendation 24.2  

Each human services and justice agency CEO should have, as part of 
his or her performance agreement, a provision obliging performance in 
ensuring interagency collaboration in child protection matters and 
providing for measurement of that performance. 

Recommendation 24.3  

The Director-General, each Deputy Director-General and each Regional 
Director of DoCS should have, as part of his or her performance 
agreement, a provision obliging performance in ensuring interagency 
collaboration in child protection matters and providing for measurement 
of that performance. 

Recommendation 24.4  

The boundaries of key human services and justice agencies should be 
aligned. 

Recommendation 24.5  

Cross agency training should be delivered in relation to interagency 
collaboration and cooperation in delivering services to children and 
young persons. 

Recommendation 24.6  

The Children and Young Persons (Care and Protection) Act 1998 should 
be amended to permit the exchange of information between human 
services and justice agencies, and between such agencies and the non-
government sector, where that exchange is for the purpose of making a 
decision, assessment, plan or investigation relating to the safety, 
welfare and well-being of a child or young person in accordance with 
the principles set out in Chapter 24.  The amendments should provide, 
that to the extent inconsistent, the provisions of the Privacy and 
Personal Information Protection Act 1998 and Health Records and 
Information Privacy Act 2002 should not apply. Where agencies have 
Codes of Practice in accordance with privacy legislation their terms 
should be consistent with this legislative provision and consistent with 
each other in relation to the discharge of the functions of those 
agencies in the area of child protection. 
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Recommendation 24.7  

An improved structure should be established for regular regional 
meetings between the key human services agencies and NGOs to 
facilitate collaborative cross agency work, and to be accountable to the 
Human Services and Justice CEOs Cluster. 
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Introduction 
25.1 NGOs are significant players in the delivery of child protection services in NSW, 

across the continuum of universal, secondary and tertiary services.  They range 
in size from small not for profit groups managed by volunteer committees, to 
multi-million dollar enterprises.  Many receive funds from a variety of sources: 
local, state and Commonwealth tiers of government and, within each tier, from 
more than one division or department.  They are organised into peak bodies, 
which, generally are funded by the state to act as a conduit for communication 
with government on behalf of their members. 

25.2 Child protection could not be delivered without them in NSW.  The questions for 
the Inquiry are whether their reach could and should be extended, and whether 
the system by which they are funded is sufficiently efficient and effective for the 
purpose. 

The system 

The funding 

25.3 DoCS currently funds approximately 1,850 organisations to deliver over 3,600 
projects or services.  Over 80 per cent of these services are delivered by not for 
profit non-government organisations.  More than 15 per cent of these services 
are delivered by other state government agencies (56) and local councils (491).  
The few remaining services are delivered by a small number of for profit 
organisations, most of which provide OOHC services under Header 
Agreements.  DoCS advised that an accurate estimate of the services offered 
by for-profit organisations is not possible without a comprehensive analysis of 
funding records. 

25.4 In terms of size, NGOs can be categorised as follows: 

a. micro-organisations receiving funding of up to $100,000 per annum 

b. small organisations receiving funding of over $100,000 and up to $1 million 
per annum 

c. medium sized organisations receiving funding of over $1 million and up to 
$10 million per annum 

d. large organisations receiving funding of over $10 million per annum. 

25.5 Almost 40 per cent of DoCS’ external services budget is paid to 20 large 
organisations.  Around 12 medium sized organisations each receive funding of 
between $2 million and $10 million per annum, and the remaining budget is 
allocated to a significant number of small and micro organisations. 

25.6 DoCS has informed the Inquiry that there are 55 special rural and remote 
projects which it funds, representing 1.5 per cent of all funded projects.  It has 
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also advised that it funds 369 projects (9.8 per cent) for Aboriginal clients and 
211 projects (5.6 per cent) for CALD clients.  

25.7 The following case studies illustrate the complexity of the current funding 
environment for the non-government sector. 

Case Study 27 

UnitingCare Children, Young People and Families (UnitingCare) is a large 
non-government organisation providing a range of services to children, 
young people and their families across NSW.  UnitingCare Burnside forms 
part of this organisation. 

In 2007/08, UnitingCare received over $30 million in Commonwealth and 
NSW Government funding. 

This involved dealing with 11 different government agencies to negotiate 
58 service agreements for 104 services. 

Of these service agreements, 12 were negotiated with DoCS to fund 59 
services across 10 different DoCS funding programs.  Six services had 
separate service agreements, while the remaining 53 services came under 
six umbrella service agreements for particular areas of the State.  For 
example, UnitingCare has a Metro South Western Sydney Service 
Agreement with DoCS that covers 15 services. 

All the 104 services that received funding had separate reporting 
requirements.  Each required a minimum of annual reporting, with 37 also 
requiring either quarterly or six monthly reporting. 

Case Study 28 

Southern Youth and Family Services is a medium sized non-government 
organisation providing a range of services to young people and their 
families in southern NSW.  The agency covers the four local government 
areas of Wollongong, Shellharbour, Kiama and Shoalhaven. 

In 2007/08, Southern Youth and Family Services received over $7 million 
in Commonwealth and NSW Government funding. 

This involved dealing with eight different government agencies to negotiate 
20 separate service agreements, one for each service that received 
funding.  Of these service agreements, six were negotiated with DoCS 
across four different DoCS funding programs. 

All the services that received funding had separate reporting requirements.  
Each required a minimum of annual reporting, with six also requiring either 
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quarterly or six monthly reporting.  Monthly or quarterly data entry was also 
required for 12 of the services. 

25.8 Clearly, negotiating, administering and reporting on multiple funding contracts 
with multiple agencies, many with different contractual and reporting 
requirements or different funding cycles or terms is at best an administrative 
challenge for NGOs.  Managing a system with multiple contracted suppliers and 
drawing on separate funding streams, similarly can absorb significant resources 
so far as DoCS is concerned.  

25.9 The Inquiry understands that as part of its funding reforms, DoCS has 
commenced rationalising the number of separate service agreements it has with 
each of its funded services, starting with larger NGOs.  This is evidenced in 
Case Study 27 where UnitingCare is funded to provide 59 separate services 
through 12 service agreements.  The Inquiry supports moves to rationalise the 
number of separate service agreements that NGOs are required to negotiate 
with DoCS.  However, the Inquiry believes much more is required to rethink 
fundamentally the way in which these NGOs are funded.  This is addressed 
later in this chapter. 

The programs 

25.10 DoCS has funding contracts with external service providers under the key 
funding programs detailed in Table 25.1. 

Table 25.1 DoCS key funding programs and 2007/08 funding 
DoCS funding program  2007/08 funding 

Brighter Futures program $123.5 million over three years 
Out-of-Home Care Program $164.4 million 
Children’s Services Program (CSP) $116 million 
Supported Accommodation Assistance Program (SAAP) $120.8 million 
Community Services Grant Program (CSGP) $79 million 
Families NSW $29.6 million 
Better Futures Program $4.6 million 
Aboriginal Child, Youth and Family Strategy (ACYFS) $4.7 million 
Area Assistance Scheme (AAS) $8.7 million 
Alcohol and Other Drugs Program (AODP) $4.2 million 

25.11 There appears to be significant duplication across the funding programs both in 
terms of the target client groups and the different services and activities funded 
as the following table illustrates. 
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Figure 25.1 Key types of services and activities funded through DoCS funding 
programs292 

Services/ 
activities 

Brighter 
Futures 

Families 
NSW 

CSGP 
activities 

CSP AODP Better 
Futures 

ACYFS AAS SAAP OOHC 

Volunteer home 
visiting 

♦ ♦         

Professional 
home visiting 

♦          

Supported 
playgroups 

♦ ♦     ♦    

Parenting 
programs 

♦ ♦ ♦    ♦ ♦   

Family support 
services293  

♦ ♦ ♦  ♦  ♦    

Family 
preservation  

  ♦       ♦ 

Family worker  ♦ ♦    ♦    

Family 
counselling 

  ♦    ♦  ♦  

Case 
management 

♦  ♦  ♦  ♦  ♦ ♦ 

Youth focused 
support  
services 

  ♦  ♦ ♦ ♦ ♦  ♦ 

Youth worker   ♦   ♦ ♦    

After school/ 
youth activities  

  ♦   ♦ ♦    

Alcohol and 
other drug 
support 
services 

  ♦  ♦      

Sexual assault 
services 

  ♦        

Mobile 
children’s 
services  

   ♦    ♦   

Toy library 
 

   ♦    ♦   

Community 
capacity 
building 

 ♦ ♦    ♦ ♦   

Community 
development 
worker 

 ♦ ♦    ♦ ♦   

Child protection 
services 

  ♦        

Information and 
referral  

 ♦ ♦  ♦      

Crisis 
accommodation 

        ♦ ♦ 

Supported 
accommodation 

        ♦ ♦ 

DV support 
services 

  ♦      ♦  

                                                 
292 DoCS, Annual Report 2007/08, section 8: Funded Services, pp.163-223. 
293 DoCS funds agencies to provide ‘family support services.’  The actual services provided to clients is based 
on their needs and can, for instance, include a mix of counselling, home visiting and case management.  
DoCS also funds agencies to specifically provide such services, as illustrated in the table. 
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Services/ 
activities 

Brighter 
Futures 

Families 
NSW 

CSGP 
activities 

CSP AODP Better 
Futures 

ACYFS AAS SAAP OOHC 

Women’s 
refuge 
 

        ♦  

Youth refuge 
 

        ♦  

Foster care 
 

         ♦ 

Residential 
care 
 

         ♦ 

Temporary care 
 

         ♦ 

After care  
 

         ♦ 

Long day care 
 

   ♦       

Vacation care 
 

   ♦   ♦ ♦   

Preschool 
 

   ♦       

Occasional 
care 
 

   ♦       

25.12 Universal children’s services funded by DoCS, with the exception of vacation 
care, are funded solely through the Children’s Services Program.  At the other 
end of the care and support continuum, tertiary OOHC and crisis 
accommodation services are funded exclusively through the SAAP and the 
OOHC program.  Leaving aside these three funding programs, there is obvious 
duplication in service funding across the remaining DoCS funding programs that 
deliver universal, targeted, secondary and some tertiary services, for the most 
part with an early intervention focus. 

25.13 There appears to be a particularly pronounced duplication in relation to the 
types of services funded under the Brighter Futures, Families NSW, CSGP and 
ACYFS Programs that target vulnerable families.  In the case of the latter 
funding program, the target client group is Aboriginal specific.  There is also 
duplication evident between the CSGP, Families NSW, AAS and ACYFS 
funding programs in the area of community capacity building where 
disadvantaged communities form the target client group. 

25.14 The CSGP also funds a range of secondary services targeting youth and a 
smaller number of tertiary services targeting women, children and young 
persons  who have been abused or have been the victims of domestic violence.  
Secondary youth services are also funded through the ACYFS, Better Futures 
and the AAS programs.  There is limited duplication in the source of funding for 
tertiary services, with the exception of drug and alcohol support services which 
are also funded through the AODP, and domestic violence support services 
which are also funded through SAAP. 
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Funding reform 

25.15 In advice to Government in March 2008, DoCS noted: 

In 2002, there was no clear relationship between funding and 
outcomes for clients or even numbers of client services 
provided.  Allocations of funding across services was 
inconsistent.  Services provided virtually no data by which 
DoCS could manage their performance or hold them 
accountable.  Alterations to funding by DoCS would often prove 
highly politically sensitive.  Because of these vague boundaries, 
there was often confusion between the concepts of funding for 
essential services to clients (such as foster care) and ‘grants’ to 
NGOs.294 

25.16 The DoCS Funding Policy, published in August 2005, signalled a move away 
from ‘historical’ or grants based funding to the funding of services based on 
achieving: 

a. a focus on outcomes for clients and communities 

b. greater flexibility for service providers in integrating services and matching 
them to clients 

c. better management of service risks and sharing of management 
responsibility 

d. value for money and use of savings to improve services 

e. longer term funding (where appropriate) 

f. accountability for funding 

g. rewards for enhanced performance 

h. consistent yet flexible processes and practices.295 

25.17 To implement its funding reform principles, DoCS has commenced a process of 
introducing the following three key elements into its funding programs:  

a. Performance based contracting which links funding to results and gives 
services the opportunity to demonstrate the benefits of the services they 
provide. 

b. Strengthening the service system to increase the capacity of different 
community services and to help build a robust service delivery system. 

c. Diverse funding options, with the aim of ensuring that DoCS selects the 
service provider that is best placed to deliver the service required. 

                                                 
294 Information provided to Government by DoCS, March 2008. 
295 DoCS, Funding Policy, August 2005, p.5. 
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25.18 These funding reforms represent a significant cultural shift for both funded 
services and for DoCS staff.  DoCS has acknowledged to the Inquiry the 
concerns expressed by the NGO sector about the operational impact of these 
reforms, and as a result, has planned a staged implementation of the new policy 
to allow the NGO sector time to adjust to the changes. 

25.19 Since 2005, as additional funding has become available, outcome based 
service specifications and performance based contracting have been part of the 
funding and contracting process.  In the case of existing funding programs that 
have received no additional funding, the implementation of funding reform is 
more gradual.  DoCS has advised that performance based contracting will be 
used across all of its funding programs by the end of 2010. 

25.20 Fundamental to performance based contracting is the collection of accurate 
data about client and community needs and the establishment of a monitoring 
process to ensure that funded services are meeting those needs.  DoCS 
acknowledged that this is a cost to the sector. 

Competitive tendering 

25.21 To identify service providers for the Brighter Futures program, DoCS undertook 
a competitive tendering process using a two-staged Expression of Interest (EOI) 
in 2005.  The DoCS information package for the Brighter Futures EOI indicated 
a preference for agencies working in partnership through a consortium 
arrangement. 

25.22 As a result of this EOI, 14 Lead Agencies were contracted to provide planned 
early intervention services to families that participate in the Brighter Futures 
program.  There are over 440 partner agencies working with the Lead Agencies 
to deliver these services.  More than 80 per cent of these partner agencies are 
small to medium sized organisations. 

25.23 DoCS has reported that the implementation of Brighter Futures has been 
protracted due to the scale of the program and because of difficulties NGOs 
have experienced in recruiting staff and in finding suitable accommodation.  The 
integration of DoCS and NGO service delivery has also taken time. 

25.24 Based on this experience, during 2007, DoCS commenced a reform process of 
the OOHC funded service system made up of three streams: a service plan 
review to move existing service providers onto performance based contracting; 
an EOI process for over $600 million in additional OOHC program funding; and 
a direct negotiation process to fill any service gaps left once the EOI process 
was finalised. 

25.25 The Children’s Guardian was supportive of the reforms to the funding of the 
OOHC service system and stated that they should lead to an improved range of 
integrated services with the capacity to better match services to children and 
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young persons  in OOHC.  The Children’s Guardian further noted that the 
reforms “will allow DoCS to strengthen its focus on managing demand.”296 

25.26 The effect of competitive tendering on the relationship between NGOs was 
however raised by Professor Alan Hayes, Director of the AIFS.  He advised the 
Inquiry that for many NGOs, competitive tendering was antithetical to 
cooperation. 

25.27 Another criticism of the competitive tendering process used for the Brighter 
Futures and OOHC programs was that it was “designed to provide the cheapest 
possible service with minimum standards.”297  It was recommended that DoCS 
implement “a process that ensures that the final gate in any gated process of 
assessment of EOI relates to the quality of the outcomes for children rather than 
unit costing.”298 

25.28 A number of organisations have been critical of the EOI process as failing to 
take into account local priorities and concerns, and as overlooking smaller more 
locally focused agencies in favour of larger service providers that in some cases 
did not have an established presence in the area. 

25.29 The consortium model favoured in the Brighter Futures EOI was also the 
subject of some criticism.  Barnardos advised the Inquiry that: 

formally endorsed attempts to direct coordination such as the 
attempts by DoCS in Brighter Futures with concepts such as 
insistence on ‘partners’ and ‘lead agency,’ and formalise 
relationships have in our experience been a failure, and have 
significant costs which draw resources away from direct service 
provision into endless meetings and coordination attempts.299 

25.30 While broadly supportive of DoCS’ reforms to the OOHC program, ACWA 
raised concerns that the OOHC EOI process was unfair on smaller agencies 
and on existing OOHC service providers whose tenders were unsuccessful or 
only partially successful.  ACWA stated that: 

many children in placements that have been funded through 
temporary funding known as Individual Client Agreements 
(ICAs), face the possibility of the service which supports them 
being closed and they may have to experience placement and 
agency/case worker change.300 

25.31 In relation to the OOHC EOI process, it has been claimed that services using 
the costing benchmarks developed by DoCS were generally unsuccessful in the 

                                                 
296 Submission: Children’s Guardian, p.36. 
297 Submission: Newcastle Family Support Services, p.1. 
298 ibid., p.2. 
299 Submission: Barnardos, p.17. 
300 Submission: Association of Children’s Welfare Agencies, p.24. 
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tendering process.  Concerns have been raised about the sustainability of the 
services that were successful given that they may have underpriced their 
service delivery.  Concerns were also raised as to the demands in terms of the 
cost, and the time expended by small agencies in preparing the necessary 
paperwork and in working with lead agencies in preparing a tender.  

25.32 ACWA stated that some agencies facing possible closure have had 
considerable experience in providing quality OOHC services and have either 
gained five year accreditation with the Children’s Guardian or have made good 
progress in the Guardian’s Accreditation and Quality Improvement Program.  
ACWA saw this as “an unintended and unfortunate consequence of an EOI 
process where the final consideration was cost competitiveness.”301 

25.33 DoCS said in reply that the “costs of robust competitive tendering need to be 
balanced against the benefits of getting the best quality service that provides 
value for money.”302 

25.34 DoCS has accepted that extra work is involved in implementing the 
Performance Monitoring Framework, but rejects the criticism that its more 
rigorous monitoring and accountability requirements are an unnecessary burden 
on the NGO sector, arguing that it is needed in order to develop a culture of 
continuous improvement in the quality of service provision. 

25.35 While also acknowledging that the implementation of funding reforms has been 
a difficult process for the NGO sector, the Inquiry supports the general thrust of 
DoCS funding reform.  The introduction of performance based contracting and 
its associated reporting requirements are necessary components of a robust 
and accountable government funded service system, particularly in 
circumstances of the kind presented by the current economic climate in which 
resources are limited.  

Review of the Community Services Grant Program  

25.36 The DoCS Annual Report 2007/08 states that the CSGP “is a funding program 
to improve the resilience and safety of disadvantaged children, young persons, 
families and communities.”303  The very broad aims of the program are largely 
explained by the CSGP’s history.  It was originally established in 1988/89 when 
community services, funded under a number of different programs, were 
amalgamated under the one umbrella program. 

25.37 As a result, the CSGP funds approximately 950 diverse projects operated by 
600 non-government organisations and local councils.  The CSGP 2007/08 
funding base was $79 million. 

                                                 
301 ibid., pp.24-25. 
302 Submission: DoCS, Funded service system supporting child protection, p.16. 
303 DoCS, Annual Report 2007/08, p.20. 
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Table 25.2 CSGP funding by sub-program, 2007/08 
Project categories Project numbers Funding ($million) % of Funding 

Community Development 438 27.63 34.9% 
Family & Individual Support 193 26.03 32.8% 
Youth Services 288 22.05 27.8% 
Child Protection 30 3.48 4.5% 

Total 949 79.19 100.0 

Source: DoCS submission: Funded service system supporting child protection, Appendix 1, p.40 

25.38 There has been no growth funding in the CSGP since 1990.  DoCS has argued 
that at the same time, “the cost drivers and demand for services have increased 
considerably, resulting in significantly decreased level of service comparative to 
1990.”304  DoCS engaged Ernst & Young to undertake a review of the CSGP in 
early 2007, with the aim of developing a program structure that aligned with 
DoCS corporate priorities and provided the basis for a sustainable service 
system. 

25.39 The CSGP review report dated March 2008 identified disadvantaged children, 
young persons and their families, and disadvantaged communities as the new 
target group for a reformed CSGP.305  The review report identified a new 
‘headline result’ and a set of program results for the CSGP, as follows: 

a. Headline Result: Disadvantaged children, young persons, families and 
disadvantaged communities are to be made resilient and safe 

b. Program Result 1: Disadvantaged families and young persons are provided 
support and are linked to services in their communities 

c. Program Result 2: Children and young persons at risk are supported in 
their communities 

d. Program Result 3: Children and young persons in crisis are supported 

e. Program Result 4: Disadvantaged communities develop the ability to 
enhance well-being and participation of children, young persons and their 
families.306 

25.40 As part of the review, an assessment was undertaken to determine the extent to 
which current CSGP projects aligned with the new headline result, program 
results and activities identified during the review process.  It was found that 6.40 
per cent of projects fully aligned, 88.05 per cent of projects partially aligned and 
5.55 per cent of projects did not align.307 

25.41 DoCS has indicated that it does not propose to exclude services or to defund 
those which do not align,308 although new service specifications are to be 

                                                 
304 Information provided to Government by DoCS, March 2008. 
305 DoCS, Ernst & Young, Review of the Community Services Grants Program, March 2008, p.18. 
306 ibid., pp.18-20. 
307 ibid., p.22. 
308 DoCS, Update from the Community Services Grants Program Roundtable, Communiqué 3, September 
2007, p.2. 
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developed in 2008/09 with the aim of ensuring that all services receiving CSGP 
funding align with the results set out above. 

25.42 The business case developed in response to the review argues that to meet 
increased client demand the CSGP would require a budget enhancement of 
$45 million per annum to be introduced in $15 million increments over three 
years from 2008/09 to 2010/11.309 

25.43 That business case was provided to Treasury in February 2008.  While there 
was no additional funding allocated to the CSGP in the 2008/09 budget, the 
Inquiry understand that DoCS has held discussions with Treasury regarding the 
availability of resources to implement its recommendations.  A final decision 
regarding the proposed budget enhancement for the CSGP will not be made 
until after this Inquiry reports. 

Need for broader reform of DoCS funding structure 

25.44 The Inquiry agrees that it makes sense to move away from a system that 
focuses largely on inputs and processes to a system that focuses on improving 
client outcomes and allows service providers to have a greater role in service 
system design. 

25.45 However, the funding reform has largely taken place within each of the funding 
programs rather than examining the overall basis upon which DoCS funds 
NGOs and other agencies, and without identifying the outcomes that are 
needed to address the changing needs of children and families across the 
continuum of services.  As the Inquiry was informed by UnitingCare Burnside:  

The greatest problem, however, is that we continue to describe 
the service system in terms of the funding streams rather than 
in terms of what we want to achieve…families do not fit 
naturally into separate buckets of funding.310 

25.46 There may be historical or political reasons why DoCS administers 10 funding 
streams and the Inquiry has not devoted much of its limited time to 
understanding why, or to what end, these programs have proliferated.  It offers 
the observation that the duplication of the programs developed over decades in 
a largely ad hoc way as is evident from Table 25.2 is wasteful and costly for 
both DoCS and those it funds.  Its apparent breadth may serve to mask areas of 
deficiency or it may otherwise lead to duplication of services. Significant 
administrative effort could be saved by reducing the number of streams and by 
requiring those seeking funding to provide only one submission that covers 
each area of work funded by DoCS, and that reflects the continuum of services 
that children and families need, for example, child care, family support services, 
or counselling.   

                                                 
309 DoCS, Community Services Grants Program Business Case, Draft Version 1, 17 December 2007, pp.7-8. 
310 Submission: UnitingCare Burnside, 19 May 2008, p.11. 
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25.47 Administrative effort could also be saved by funding services for at least three 
years ahead, preferably five years, and by requiring one report rather than 
multiple reports back to DoCS on outcomes.  It is clear that investment in 
infrastructure and human resources by the NGO sector will not occur without a 
reasonable period of funding certainty.  Employment cannot be offered without 
that certainty, nor can sensible planning take place.  

25.48 The Director-General of Aboriginal Affairs, Ms Jody Broun, made the following 
comment about Aboriginal agencies which could equally apply to all NGOs: 

there needs to be longer-term commitment to funding of small 
agencies as well, so that they are not in a continual cycle of 
making submissions for funding and can then make long term 
commitments to their planning and how they are developing in 
the capacity issues.  I think too often Aboriginal organisations 
across the board are caught in this submission based approach 
to their funding, with continual cycles of having to acquit those 
funds and then apply again, and they can't plan into the future 
and they are always on this tenuous sort of circuit.311 

25.49 Barnardos offered the following observation on the barrier to developing 
integrated service provision created by the structure of the current funded 
service system: 

The area of most difficulty is in the provision of integrated 
services to children and family in their communities.  We 
undertake the support of families whose children are vulnerable 
to abuse or neglect in five Children’s Family Centres in NSW.  
Each has a range of activities, for example, home visitations, 
crisis accommodation, group work, domestic violence 
programs, child care, specialist services.  Each activity is 
separately funded often by the same government department, 
for example, the Department of Community Services (DoCS), 
even through the same funding pool, for example, CSGP while 
on occasion from a separate pool in the same department, for 
example, SAAP.  Each activity needs separate submissions 
and separate accountability.312 

25.50 The issue of overlap is not confined to DoCS.  Many services rely on multiple 
funding sources within the NSW Government.  For example, Juvenile Justice 
has a Community Funding Program which funds some of the same agencies as 
are funded by DoCS, to provide similar services, such as drug and alcohol 
support and accommodation support, to a similar client group, namely children 
and young persons in or at risk of entering the juvenile justice system. 

                                                 
311 Transcript: Public Forum, Aboriginal Communities, 24 April 2008, p.28. 
312 Correspondence: Barnardos, 25 August 2008. 
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25.51 The Inquiry is of the view that a review of all NSW government funding to NGOs 
delivering universal, targeted and tertiary services to children, young persons 
and their families to prevent or otherwise address child protection concerns 
should occur.  The benefits of an integrated funding system are obvious and 
include reduced administrative costs for government and non-government 
sectors alike and better targeting of services. 

25.52 Many services also rely on funding from the Commonwealth.  It is hoped that 
the current COAG initiatives will enable funding reform in that area. 

Role of the NGO sector in the child protection system 

25.53 The Inquiry agrees with Premier and Cabinet that the following three challenges 
apply to developing better working relationships with the NGO sector: 

a. providing a clear definition of the precise areas where NGOs are best 
placed to undertake contracted roles 

b. ensuring that NGOs operate according to clear service accountabilities to 
drive the delivery of outcomes 

c. establishing effective coordination mechanisms with the NGO sector, NSW 
Government agencies and the Commonwealth. 

25.54 The role the NGO sector should play in supporting the child protection system 
and its capacity to take on an expanded role are discussed in earlier chapters, 
as is the challenge of establishing more effective coordination mechanisms 
between the NGO and government sector.  The impact of DoCS funding 
reforms in ensuring that services provided by NGOs focus on improving client 
outcomes has been dealt with earlier in this chapter.  

25.55 Given that almost half the DoCS budget is spent purchasing services from 
NGOs, it is clear that the NGO sector already plays a significant role in 
delivering most of the support services within the child protection system in 
NSW. 

25.56 DoCS has identified the following advantages to contracting out DoCS services 
rather than delivering these services directly: 

a. they can be delivered at a lower unit cost 

b. NGOs are potentially able to engage and maintain some categories of 
client more readily than a statutory welfare agency 

c. most services are well established with strong local knowledge and 
networks 

d. small services have the potential to be more flexible in responding quickly 
to emerging need with innovative service models 

e. DoCS caseworkers can focus on statutory clients. 

25.57 In an expanded external service system, DoCS has envisaged that: 
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NGOs will continue to deliver many of the universal and less 
intensive services within the continuum such as child care, 
family support and parent education.  In addition to this, a 
proportion of NGOs would deliver services to children and 
young people with complex needs, and their families.  However, 
statutory child protection will remain the responsibility of 
DoCS.313 

25.58 From the submissions received by the Inquiry and comments made in Public 
Forums, there is no doubt that NGOs wish to have a greater role in the delivery 
of services that support children, families and the community across NSW.  
There has also been a corresponding call for DoCS to devolve responsibility for 
direct service provision, particularly in the areas of early intervention and OOHC 
to the NGO sector, each of which is dealt with earlier in this report. 

Role of peak organisations 

25.59 Within the child protection context, peak organisations play an important role in 
representing the interests of the non-government service sector and in 
advocating for children, young persons and families who come in contact with 
the child protection system.  A number of peak organisations also have a strong 
training focus.  ACWA, in particular, runs a broad range of training programs for 
the community services sector through its Centre for Community Welfare 
Training. 

25.60 In 2007/08, DoCS provided almost $6 million in funding to peak organisations 
and advocacy groups in NSW for core operations, training and information 
services.  The key peak bodies in the NSW community services system include: 

a. Council of Social Services NSW  

b. Association of Children’s Welfare Agencies  

c. NSW Family Services Inc. 

d. Aboriginal Child, Family and Community Care State Secretariat  

e. Local Community Services Association  

f. Youth Action and Policy Association  

g. Youth Accommodation Association  

h. Homelessness NSW/ACT 

i. NSW Women’s Refuge Movement Working Party Inc 

j. Community Child Care Cooperative NSW 

k. CREATE Foundation 

l. Foster Care Association 

                                                 
313 Correspondence: DoCS, 29 August 2008, p.3. 
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m. Foster Parent Support Network 

n. KU Children’s Services  

o. Network of Community Activities 

p. Country Children’s Services Association of NSW Inc 

q. Mobile Children’s Services Association of NSW Inc.  

25.61 While at first glance there would appear to be a proliferation of peak bodies 
operating in NSW, there is actually minimal duplication regarding target client 
groups.  The exception is the Foster Care Association and the Foster Parent 
Support Network, which have the same target group, although it is noted that in 
the current EOI round the former body did not receive DoCS funding.  

25.62 The Inquiry received no submissions that were either critical or applauding of 
the peak organisations, and nor has there been any study indicating the value 
or lack thereof of these bodies which has come to the Inquiry’s attention.  The 
Inquiry has been advised, however, that DoCS plans to commence a review of 
the peak bodies late in 2008 and therefore should be in a position to critically 
assess its funding in these areas.  The Inquiry is supportive of what it currently 
knows of their roles in training and communicating with government, and in their 
advocacy role. 

Capacity of NGOs 

25.63 Some concern has been expressed by the Human Services and Justice CEOs 
Cluster that an expansion of the NGO service system would be problematic 
because NGOs are already suffering from ‘reform overload,’ and are struggling 
to maintain long term viability.  Further major reform could therefore “create 
unacceptable instability in the system with possible significant impacts on client 
outcomes.”314 

25.64 In response to these concerns, DoCS advised the Inquiry that the 
implementation of its funding reforms actually provided a strong base for any 
further expansion or changes to the funded service system.  Specifically it 
suggests “the funding reforms are necessary to support the development of an 
integrated, sustainable and effective service system, regardless of the future 
‘shape’ of the system.”315 

25.65 While there certainly has been significant reform by DoCS, and concern about 
aspects of that reform has been expressed to the Inquiry, the Inquiry has not 
found any clear evidence of the struggle referred to by the Human Services and 
Justice CEOs Cluster.  If the concern does have a firm basis, then more needs 
to be done to build capacity in the vital NGO sector. 

                                                 
314 Correspondence: Human Services and Justice CEOs Cluster, 17 June 2008. 
315 Correspondence: DoCS, 29 August 2008, p.7. 
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25.66 The ability to recruit and retain appropriate staff is another issue that impacts on 
the NGO sector ability to expand.  This is an issue across the human services 
sector and is currently being addressed at state level by the Human Services 
and Justice CEOs Cluster and nationally through the Community and Disability 
Services Ministers’ Conference. 

25.67 While DoCS has moved to a degree qualification as a prerequisite for its new 
caseworkers, the qualifications required for employment in the NGO sector are 
less rigid and vary across agencies.  As a result, NGOs are in many cases able 
to draw from a larger pool than DoCS when employing staff.  This can be 
viewed as an advantage in relation to providing support services at the less 
intensive end of the care and support continuum.  However, the potential 
shortcoming is that if NGOs are to take on an expanded role providing services 
for persons with complex and intensive support requirements, they may not 
have sufficient numbers of appropriate staff available.  As the NGOs expand 
their capacity to deliver more services to children and their families, this may 
become an increasing issue for the Government. 

25.68 The Human Services and Justice CEOs Cluster has also raised doubts about 
whether the NGO sector has the expertise to provide services to clients with 
complex needs.  DoCS noted that there is sufficient expertise in the NGO sector 
to support an expansion of the current type and level of services to children and 
young persons with complex needs.  While it is the case that the majority of 
services provided by NGOs are at the less intensive end of the care and 
support continuum, many NGOs also offer more intensive support services, 
including sexual assault counselling, intensive family support services and 
support for children and young persons in OOHC with high and complex needs. 

25.69 Because wage rates in the NGO sector are lower than in the public or private 
sectors, NGOs can experience difficulties attracting qualified staff, particularly 
the clinicians needed to successfully engage with clients with complex needs.  
The Human Services and Justice CEOs Cluster has informed the Inquiry: 

Most [NGO] workers are paid under the Social and Community 
Services (SACS) Award - with typical wages at 60 per cent of 
the average weekly earnings.  The low pay scale in NGOs 
exacerbates the supply and retention problems that are facing 
the whole of the human service sector.316 

25.70 A number of submissions to the Inquiry have called for wage parity between 
DoCS and NGOs317 through an increase in the SACS Award to reflect the level 
of expertise required to undertake community sector work whether by a 
government worker or an NGO worker.318 

                                                 
316 Correspondence: Human Services and Justice CEOs Cluster, 17 June 2008. 
317 Submission: The Benevolent Society, p.23; Submission: Centacare Sydney, p.36; Submission: UnitingCare 
Burnside, p.37. 
318 Submission: Association of Children’s Welfare Agencies, p.36. 
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25.71 The Inquiry notes that DoCS does not set the amount that it will fund for an 
NGO caseworker as its funding is performance based for results not inputs, and 
that it is ultimately the NGO’s decision.  DoCS advised that its funding manual is 
based on information supplied by NGOs on the amount they pay their workers, 
and when negotiating for a service, DoCS funds on a unit cost basis, which 
includes caseworker cost, administration and operating costs.  

25.72 Centacare Sydney noted “it is an untenable and unacceptable position for 
DoCS, as the funder/provider, to only allocate funding to NGO caseworkers, at 
a rate that is significantly lower than DoCS caseworkers, thus creating an 
inequitable system.”319 

25.73 Ultimately, the Government will need to fund whatever agency is selected to 
provide services, be that one within the government or non-government sector.  
The Inquiry does note that there are attractions in working in the non-
government sector over employment in a government welfare agency, and that 
salary levels are not the only consideration in employment choices. Additionally, 
it is of the view that consideration should be given to cross secondment of staff 
to provide a mutual increase in knowledge and experience that could be of 
particular benefit to NGOs.  

25.74 DoCS acknowledges that the successful implementation of its funding reforms 
will require intensive continued engagement with the NGO sector, and to this 
end, it is undertaking a series of training and development projects with its 
funded services. 

25.75 DoCS has also developed a series of resources to support DoCS funded 
service providers in the move to performance based contracting.  They include 
good practice guidelines and a costing manual designed to provide guidance to 
NGOs in the areas of governance, systems development, human resource 
development and unit costings when tendering for contracts. 

25.76 In conjunction with DADHC and Housing, DoCS has also developed a Common 
Chart of Accounts, which aims to make financial data consistent across human 
services community organisations in NSW by providing a common approach to 
accounting and using the same standard terms and categories to refer to the 
same activities.320  This work was undertaken in recognition of the fact that 
consistent approaches to reporting and accountability can assist those NGOs 
that have multiple sources of income across a number of government agencies. 

25.77 DoCS has sought to engage with peak organisations to strengthen their role in 
building capacity among member agencies.  Actions include a results based 
accountability peaks project and the provision of funding to NCOSS to develop 

                                                 
319 Submission: Centacare Sydney, p.36. 
320 DoCS, Annual Report 2006/07, p.74. 
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and pilot a training and resource kit for use by smaller agencies when forming 
consortia.321 

25.78 Time will tell whether this work is sufficient. 

25.79 Many small services are governed by volunteer management committees that 
have variable expertise.  The management committees of the 1,600 community 
based children’s services that DoCS funds, for instance, are largely parent 
based and voluntary, which can result in high turnover and a lack of continuity in 
governance structure.  The Inquiry is aware that the more rigorous performance 
measurement and financial accountability requirements under the funding 
reforms can present a particular challenge to such small services. 

25.80 Small services have raised concerns that DoCS favours consortium 
arrangements as part of its competitive tendering processes.  Consortia are 
seen by many agencies to advantage large organisations.  Because larger 
agencies have better economies of scale, the smaller services find it difficult to 
compete.  In reference to the Brighter Futures EOI, some agencies reported 
missing out on funding, even though they had long standing, well accepted 
services already operating in the local area. 

25.81 As small funded services comprise a major part of the DoCS current service 
system, and very often are on the ground in locations in rural or remote 
communities which are not serviced by the larger NGOs or head agencies, it is 
in DoCS best interests to ensure their continuing viability.  The Inquiry notes 
that the provision of further support to ensure their viability is identified as a 
priority in DoCS’ Funding Policy.322  DoCS has stated its support for a mixed 
service system which includes small organisations.  Similarly, with specific 
reference to community preschools, viability funding has been allocated to 539 
preschools as part of the NSW Government’s Preschool Investment and 
Reform Plan.323 

25.82 Further, to assist with skills development, particularly for smaller NGOs, DoCS 
has established a training program with the aim of improving NGO 
organisational capacity in the areas of governance, management and child 
protection.  In 2007/08, the program delivered over 4,700 training days to more 
than 3,500 participants across NSW.324 

25.83 In 2008, priorities of the training project include support for the ongoing funding 
reforms, working with clients with complex needs and facilitating service system 
integration.325 

                                                 
321 Human Services CEOs and Forum of Non-Government Agencies, Working Together for NSW: annual 
implementation meeting, communiqué, August 2008. 
322 DoCS, Funding Policy, August 2005, p.11. 
323 DoCS, Annual Report 2007/08, p.34. 
324 ibid., p.67. 
325 Submission: DoCS, Funded service system supporting child protection, p.30. 
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25.84 The Inquiry appreciates the effect of the funding reform process embarked upon 
by DoCS on smaller agencies.  It acknowledges and supports DoCS’ efforts at 
helping them to keep up the pace as in many parts of the state their viability will 
be essential.  The reform process is vital to the ultimate safety, welfare and 
well-being of the children for whom the system operates.  It will need to take 
into account the interests of existing providers that have the capacity to delver 
relevant services, and establish a system for funding, monitoring and delivery of 
services that is both affordable and comprehensive.  

Recommendations 

Recommendation 25.1  

All NSW Government funding to NGOs delivering universal, secondary 
and tertiary services to children, young persons and their families to 
prevent or otherwise address child protection concerns should be 
reviewed, so as to establish a coordinated system for the allocation of 
their funded resources that will eliminate unnecessary overlap and 
provide for the delivery of service where most needed. 

 



 Special Commission of Inquiry into Child Protection Services in New South Wales 1023 

 

26 Performance measurements 
NSW State Plan..........................................................................................................1024 
DoCS Corporate Plan and Results and Services Plan ..........................................1025 
Issues arising ............................................................................................................1027 

 



1024  Performance measurements 

 

26.1 DoCS’ core activities and objectives are set out in a number of planning 
documents.  At the broadest level, the NSW State Plan sets out the goals to be 
achieved by the Department, with more detail provided in the DoCS Corporate 
Plan and its Results and Services Plan. 

26.2 All of these documents contain a range of performance indicators and 
measures. 

NSW State Plan 
26.3 DoCS has lead responsibility for NSW State Plan Priority F7- reduced rates of 

child abuse and neglect.  The State Plan notes that for a child born today in 
NSW, the probability of being reported as at risk of abuse or neglect before 
reaching adulthood is now one in five, although that does not equate to a finding 
of established risk.  The target for Priority F7 is to reduce the underlying rate of 
child abuse and neglect in NSW over the course of the plan. 

26.4 In relation to measuring progress, the State Plan notes that there is no indicator 
currently available that accurately measures the actual prevalence of child 
abuse in NSW.  Most measures, such as the number of child protection reports, 
are influenced by community attitudes, mandatory reporting rules, changes in 
DoCS resources, changes in assessment criteria, or changes in population 
levels.  The State Plan notes that the rate of children and young persons who 
were the subject of a report that was subsequently referred for further 
investigation per 1,000 population aged 0-17 years is the most consistent 
measure that can be used at this stage.326 

26.5 As mentioned earlier, from the data provided by DoCS, that rate has increased 
from 50.1 per 1,000 population aged 0-17 years in 2004/05 to 54.8 in 2005/06 
to 65.1 in 2006/07 and 65.7 in 2007/08.327  There has also been an increase in 
the rate of children and young persons aged 0-17 years entering OOHC per 
1,000 population since 2004/05.  At 30 June 2005, the rate was 6.3 per 1,000, 
increasing to 9.1 per 1,000 at 30 June 2008.328 

26.6 Additional State Plan priorities in which Police and Health have lead roles aim to 
reduce substance abuse, mental health problems and domestic violence.  
These factors, if prevented or controlled before they have an effect on children 
should assist in preventing child abuse and neglect. 

26.7 DoCS also has lead responsibility for State Plan Priority F6-increased 
proportion of children with skills for life and learning at school entry.  Progress 
towards that goal depends on developing and trialling an appropriate target and 

                                                 
326 NSW Government, NSW State Plan: A New Direction for NSW, 2006, p.83. 
327 DoCS, Annual Report 2007/08. p.44. 
328 ibid., p.53. 
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measure of performance.329  DoCS is currently considering the use of the 
Australian Early Development Index as the performance measure for this 
priority. 

DoCS Corporate Plan and Results and 
Services Plan 

26.8 Friedman’s Results Based Accountability is DoCS’ planning model and is also 
the model used by other NSW Government human service agencies.330  This 
model makes a distinction between population level indicators and program or 
agency level performance measures.  Population level indicators measure the 
community’s progress towards a stated result or target, such as the Priority F7 
target to reduce the underlying rate of child abuse and neglect.  Achieving these 
population level results often involves a multi-agency response, as is clearly the 
case with Priority F7.  Program or agency performance measures are used to 
determine how well a service or agency is working and what quality of change 
has occurred as a result.331 

26.9 Results Based Accountability has been adopted by NSW Treasury as the model 
for the Results and Services Plans that NSW Government agencies must 
submit each year as part of the budget process. 

26.10 DoCS’ Results and Services Plan, along with its Corporate Plan, set out a range 
of performance measures from which the Inquiry makes the following 
observations. 

26.11 A key measure identified in the Corporate Plan is the percentage of children 
and young persons who were the subject of a substantiated report in the 
previous year, and were the subject of a further substantiation within the 
following 12 months.  The rationale for this measure is that children and young 
persons who have been the subject of substantiation should have received 
attention from DoCS to ensure their safety.  A further substantiated report 
suggests they are not safe.  There has been an almost doubling of this 
percentage since 2002/03, increasing from 13.2 per cent in 2002/03 to 24.0 per 
cent in 2006/07.  The Inquiry understands that DoCS no longer considers this 
measure useful as it depends at least in part on the number of cases allocated 
to caseworkers and thus, ultimately on resources. 

26.12 Another key measure that is identified in both the Corporate Plan and the 
Results and Services Plan is the percentage of children and young persons in 
OOHC on final care and protection orders who have had five or more 

                                                 
329 NSW Government, NSW State Plan: A New Direction for NSW, 2006, p.81. 
330 The Results Based Accountability framework was developed by Mark Friedman, Director of the US based 
Fiscal Policy Studies Institute.  In 2004, NSW Human Services CEOs engaged Mr Friedman to advise on a 
new way for human service agencies to determine performance and results.  
331 Institute of Public Administration Australia, Results based accountability. Learning and development 
program book, 2007, p.8. 
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placements.  The assumption is that because placement breakdown is linked to 
poor outcomes for children and young persons, placement stability is an 
indication of how well children and young persons in OOHC are travelling.  
There was no change in the percentage of all children and young persons on 
final care and protection orders who have had five or more placements, as 
determined at 30 June 2006 and 30 June 2007.  It was steady on 21.2 per cent.  
The percentage of these children under five years increased from 3.2 per cent 
at 30 June 2006 to 4.3 per cent at 30 June 2007 and then decreased to 3.8 per 
cent at 30 June 2008.332 

26.13 Another performance measure identified in the Corporate Plan is the 
percentage of children and young persons placed in OOHC from IFBS referred 
families at 12 months after completion of an IFBS program.  This would 
measure the effectiveness of DoCS IFBS program, however DoCS has advised 
that data for this measure must be collected manually and are not yet available 
on an ongoing basis. 

26.14 Similarly, data are not yet available for the percentage of children and young 
persons in OOHC with a case plan goal of restoration who are restored to their 
parents within 12 months of entering OOHC.  This is also a performance 
measure identified in the Corporate Plan. 

26.15 DoCS is in the process of developing a full set of baseline data relating to the 
effectiveness of its Brighter Futures program.  Performance measures will 
include the proportion of children receiving early intervention services who meet 
age appropriate developmental milestones.  When available, the baseline data 
should provide useful information about DoCS’ early intervention strategy. 

26.16 DoCS’ measure relating to SAAP client outcomes is the percentage of SAAP 
clients with only one support period per year.  Since 2005/06 the percentage 
has remained steady at 79.1 per cent.333 

26.17 DoCS also has a series of performance measures that relate to: the cost of 
service provision across its program areas; the number of services that it 
provides or activities that it performs; and the efficiency of its service provision.  
Examples of such performance measures are, in order: the annual expenditure 
per child or young person in OOHC; the number of child protection reports 
received and assessed and the number of children involved in these reports; 
and the average waiting time to talk to a caseworker when calling the Helpline. 

26.18 Ultimately, the Inquiry has not relied upon these measures to ground any 
conclusions about DoCS’ performance.  The more detailed analysis performed 
by DoCS at the Inquiry’s request or independently undertaken by DoCS has 
been more useful.  That material is, in the main, set out in Chapter 5. 

                                                 
332 DoCS, Results and Services Plan 2008/09, p.18. Percentage for 30 June 2008 is an estimate. 
333 ibid., p.13. 
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Issues arising 
26.19 Results Based Accountability is an outcomes based framework that encourages 

agencies to develop performance measures that measure quality and effect 
rather than quantity and effort.  A number of the performance measures 
identified in the DoCS Corporate Plan and the Results and Services Plan 
provide an indication of the quality and effect of DoCS services on client 
outcomes, such as those discussed in the section above.  However, many of 
the measures identified in these planning documents, particularly in the Results 
and Services Plan are descriptions of quantity and effort; that is, of process. 

26.20 Generally, DoCS measures process or outputs rather than outcomes for 
children.  This state of affairs is not limited to DoCS.  The non-government 
sector also appears to be characterised by such reporting, however the Inquiry 
has had access to limited data relating to non-government sector performance 
measures. 

26.21 Further, a number of key measures are not matched by available data, thus 
those families who have received an IFBS are not captured nor is data 
concerning restoration and breakdown.  The Inquiry notes that the DoCS’ 
Performance Management Framework for Funded Services 2005 states that 
performance measures should be clear, sufficiently detailed and include data 
sources and/or reporting methods that will allow results to be accurately 
assessed.334  This policy also acknowledges that current funding arrangements 
often focus on inputs of service, rather than results for children, families or 
communities. 

26.22 Similar to the current directions for NGOs which aim to link funding to 
outcomes, the same process should apply to the services DoCS and other 
government agencies offer.  As the child protection system is broader than 
DoCS there is also a need to develop performance measures for cross agency 
systems.  As identified by Friedman, there is great value in looking at system 
performance in addition to program and agency performance because of the 
interconnection and interdependence of different parts of the service system.335 

26.23 As Health advised the Inquiry, data collection systems held by different 
government agencies that monitor and respond to child abuse are not aligned.  
As a result it is difficult to make comparisons across agencies, or to develop an 
evidence based whole of government approach, an important matter for 
gauging the success of the kind of interagency collaboration advocated by this 
report.  

26.24 The Inquiry agrees with the comments of Tilbury who suggests that 
performance measurement has concentrated on the ‘child rescue’ construction 

                                                 
334 DoCS, Performance Management Framework for Funded Services, 2005, p.4. 
335 M Friedman, “Trying Hard is not Good Enough, How to Improve Measurable Improvements for Customers 
and Communities,” Trafford Publishing, Canada 2005, p.92. 
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of child protection, that is, it conceptualises child protection as investigation and 
placement.  Despite recent moves to position child protection agencies as part 
of a broader system of child and family welfare, this has not been reflected in a 
concomitant shift in performance indicators.  The vast majority of performance 
measures still relate to the effectiveness of investigations and placements: 

The underlying values of the indicators promote the perspective 
that ‘good practice’ in child protection is mainly about achieving 
safety and placement stability for children.336 

26.25 Safety becomes the absence of re-abuse, quality becomes placement stability 
which relates to the numbers of placement moves or duration in placement.  
This ignores the broader role of child protection services, in not just keeping 
children safe from further abuse, but promoting well-being and improving life 
chances.  Tilbury concludes that: 

there is a disjuncture between the goals expressed in legislation 
and policy documents and the goals communicated through 
performance measurement, or between ‘professional’ and 
‘management’ concerns.337 

26.26 From the work it has done, the Inquiry suggests that it would be useful to 
capture the data on several indicators in order to monitor the performance of the 
Department, and of the other agencies involved in child protection work.  They 
are aspirational in part, as the Inquiry is conscious that privacy concerns and 
technology limitations will render some of them unattainable, at least in the 
short term, or will depend on client cooperation in responding to exit surveys or 
similar follow up questionnaires.  The suggested indicators are: 

a. the number of children and families receiving a service 

b. continuity of caseworkers 

c. outcomes of restoration 

d. development of and adherence to case plans/care plans 

e. attainment of case goals 

f. placements with siblings 

g. educational attainment 

h. entry into employment and training 

i. achievement of developmental milestones 

j. health status 

k. client satisfaction 

                                                 
336 C Tilbury, “Research and Evaluation: Accountability via Performance Measurement: The Case of Child 
Protection Services,” Australian Journal of Public Administration 65(3), September 2006, p.58. 
337 ibid. 
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l. experience after leaving care. 

26.27 To measure the overall effectiveness of the child protection system in NSW, 
such agency performance measures should also be considered alongside 
population level indicators such as those used to measure the effectiveness of 
the Families NSW program.  The Inquiry notes with interest the work that is 
being undertaken to identify national headline indicators for children’s health, 
development and well-being on behalf of the Australian Health Ministers’ 
Conference and the Community and Disability Services Ministers’ 
Conference338 and indicates its general support for this initiative. 

26.28 In summary, performance measurement is important in identifying the most 
effective allocation of resources and those areas of service that, on the one 
hand, require modification or remediation, and, that on the other hand, provide 
good outcomes.  

                                                 
338 Headline Indicators Steering Group on behalf of the Australian Health Ministers’ Conference and the 
Community and Disability Services Ministers’ Conference, Headline indicators for Children’s health, 
development and well-being. Final report, June 2006. 
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Introduction  
27.1 The Inquiry acknowledges that much of the 2002 reform process has been 

implemented, and that within the specific timeframe envisaged by that process, 
it has achieved significant strategic change, so far as DoCS is concerned.  

27.2 This report is focused on the further changes to the child protection system in 
NSW that are needed to take account of the current and projected demands on 
that system, and the changed environment in which it is to operate, including 
the extended participation of other government agencies and the non-
government sector in providing for the safety, welfare and well-being of children 
and young persons. 

27.3 For the purpose of implementation, the recommendations made in this report 
have been ranked in order of priority, that is: “immediate”, where the Inquiry 
considers that the necessary changes should be substantially commenced 
within six months; “short term” where implementation should be substantially 
commenced within 12 to 18 months;  and “long term”, where it is anticipated 
that such work should be substantially commenced within two to three years. 

27.4 In a limited number of cases, where it is unlikely that the relevant changes could 
begin to be achieved within three years, either because of the likely costs 
involved, or because of the need for other government agencies or non-
government agencies to build up capacity, a longer timeframe has been 
assigned.  In other cases where the necessary work is already under way or 
where an initiative is subject to a trial, or where some general approach is 
supported as a matter of principle, a timeframe has not been identified. 

27.5 The Inquiry has not attempted to place a specific cost on the implementation of 
the individual recommendations.  It has, however, categorised them, in a 
general way, into high cost, medium cost, or low cost.  This categorisation has 
been based on the information, currently available to it, concerning the nature 
and quantity of the work likely to be involved in giving effect to each 
recommendation.  In some instances, DoCS has advised the Inquiry of 
provisional allocations, or estimates of the costs of the changes that were the 
subject of debate or analysis during the Inquiry’s deliberations, or that were 
identified in its submissions to the Inquiry.  Where that is the case, such 
estimates have helped to inform the Inquiry as to the appropriate ranking of the 
recommendations in terms of their likely implementation cost. 

27.6 The ranking of the recommendations in terms of their priority and likely cost 
levels is intended to assist the implementation process outlined in this chapter, 
and to allow for future planning that could permit early supplementation and/or 
progressive increases in the budget for the child care and protection system, 
across all sectors. 

27.7 Two remaining observations are necessary.  First, a number of the 
recommendations are inter-dependent, such that unless the primary 



 Special Commission of Inquiry into Child Protection Services in New South Wales 1035 

 

recommendation is accepted, either the subsequent recommendation will be 
superfluous or will require modification.  Alternatively their linkage may require a 
progressive deferral of the implementation of some of them so as to maintain 
the integrity of the system envisaged in this report.    

27.8 Secondly, the Inquiry acknowledges that the potential of the Commonwealth to 
become more directly involved in the child protection system, on a national 
basis, has long term significance for State welfare agencies, and for the 
implementation of this report.  It notes that a Discussion Paper was released by 
the Commonwealth in  May 2008, that considerable work has been undertaken 
since that time in developing a possible national framework, and that this is 
soon to be considered by COAG. 

27.9 In those circumstances, and without any current or clear guidance as to the 
likely final terms of any national initiative, or of its timing, this Inquiry does not 
consider that it is in a position to comment on this development.  It does 
however record its general support for the greater contribution of the 
Commonwealth in funding the child protection system at a state level, and for its 
encouragement of a model that involves a coherent and consistent government 
and community wide response, that can draw on the separate strengths and 
skills of the human services agencies and of the non government welfare 
sector. 

27.10 It assumes from what has been disclosed so far, that any national framework 
will recognise the imperative of providing, or supporting the provision of, a full 
range of universal and targeted early intervention services of the kind that are 
designed to keep families intact and functioning at an acceptable level, while 
preserving statutory protection as a response of final resort where it is needed 
to keep children and young persons safe from abuse and neglect. 

27.11 It also assumes that any such national framework would be directed at closing 
the gap in life outcomes for all of those children who come within the potential 
operation of the child protection system of the states and territories and that it 
would be inclusive of all sectors of the community, with particular attention 
being given to those within the most vulnerable sectors, and specifically the 
Aboriginal community. 

27.12 The current report is framed with these objectives in mind.  The suggested 
procedure for its implementation so as achieve these objectives are as follows. 

Implementation 
27.13 Implementation will necessarily involve two stages: 

a. establishing a whole of government response to the Inquiry’s report and 
recommendations and a high level implementation plan 

b. carrying into effect those recommendations, or any variation of them, that 
the Government decides to adopt. 
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27.14 The whole of government response to the Inquiry’s report should be 
coordinated within the Department of Premier and Cabinet by a Special 
Commission of Inquiry (SCI) Implementation Unit.  This should be undertaken in 
collaboration with the non-government sector. 

27.15 The SCI Implementation Unit should include senior executives seconded from 
DoCS, Health, Education, Police and Treasury to coordinate work across the 
respective agencies. 

27.16 The SCI Implementation Unit should report on progress against the 
implementation plan every six months for a period of three years, or for such 
further period as may be required to complete delivery of the implementation 
plan.  Its progress reports should be made publicly available, including on 
relevant websites and tabled in Parliament. 

27.17 Achievement of the implementation plan should be included in the NSW State 
Plan and incorporated into relevant Priority Delivery Plans. 

27.18 Achievement of the relevant elements of the implementation plan should be 
incorporated into the performance agreements of relevant Directors-General 
and key executives across government. 

27.19 The recommendations of the Inquiry’s report are far reaching and will involve 
significant change.  The successful implementation of change requires 
committed leadership from the Directors-General of the key agencies and 
executives, clear and consistent communication about the imperatives for 
change and what is required of each agency, as well as attention to 
transparency and accountability.  Much will be required of staff to bring about 
the changes required.  There are already significant pressures on staff, some of 
whom have experienced ‘change’ or ‘reform’ fatigue since commencement of 
the 2002 reform process and timing of changes will need to be carefully 
managed.  The support of the PSA, and its constructive input in relation to the 
introduction of changes at Helpline and CSC level will be important. 

27.20 Given the recommendations of the Inquiry with respect to early intervention and 
OOHC it will be critical to engage effectively with the non-government sector 
and to commence any required capacity building as soon as possible. The NSW 
NGO sector is not a homogenous group and in some instances they have 
competed for funding.  NGOs provide different services to different client groups 
and have varying levels of expertise and scales of operation. There are also 
different wage rates and industrial arrangements.  A well developed transition 
strategy will be required to support their progressive increased participation in 
the system. 

27.21 As noted earlier, a number of the recommendations are interdependent, or at 
least related, and will need to be implemented in tandem, if accepted.  Those 
that fall into this category are identified at the commencement of the 
Recommendations section of this report. 
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27.22 The Inquiry emphasises that while the implementation of some 
recommendations would bring them within the high or medium cost categories, 
their successful introduction will produce costs offsets, some immediately, and 
others on a longer term basis.  This is a factor that the SCI Implementation Unit 
will need to take into account.  It has a particular significance, for example, in 
relation to the timeframe which will be required for improved family support and 
early intervention services to have a significant impact on the number of cases 
requiring statutory intervention, and removal of children into more expensive 
OOHC. 

27.23 It also recognises that where the implementation of recommendations requires 
the recruitment and training of additional caseworkers for DoCS or NGOs, there 
is likely to be a considerable lead time before they can become operational.  
This will have a particular significance for building the necessary additional 
capacity for Aboriginal NGOs.  It means, that subject to acceptance of the 
recommendations, it will be important to commence that process early, and to 
establish a plan for its successive development. 

27.24 This aspect of planning will also need to take into account the need for future 
flexibility, including the capacity to move caseworkers between different 
functions, once the reforms are progressively implemented, which will also 
require forward planning that can address acquisition of the range of skills 
training that will be necessary.  
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Annexure A Exchange of Information  
A.1 A number of different agencies hold information relevant to child protection.  

These include: 

a. DoCS 

b. NSW Police Force 

c. Department of Health 

d. Department of Education and Training 

e. Department of Ageing, Disability and Home Care 

f. Department of Corrective Services 

g. Department of Housing 

h. Department of Juvenile Justice. 

The Legislative Scheme 

The Privacy and Personal Information Protection Act 1988 

A.2 The Privacy and Personal Information Protection Act 1988 (PPIP Act) regulates 
the exchange of ‘personal information’ between public sector agencies. 

A.3 Public sector agency, as defined in s.3, includes a government department, a 
statutory body representing the Crown, and the NSW Police Force.  Each of the 
agencies listed to above is a ‘public sector agency’ and must comply with the 
PPIP Act. 

A.4 ‘Personal information’ is broadly defined in s.4 of the PPIP Act to mean 
information or an opinion about an individual whose identity is apparent or can 
reasonably be ascertained from the information or opinion.  Pursuant to s.4A 
the definition of personal information in the PPIP Act does not include health 
information.1  Personal information that is ‘health information’ is regulated by the 
Health Records and Information Privacy Act 2002 (HRIP Act), which is 
discussed below. 

A.5 Almost any child protection information, in written or electronic form, is likely to 
contain information that falls within the definition of ‘personal information’  The 
supply of a name, for example, is almost always personal information, even if 
the document does not contain further information about the person.2  

                                                                  
1 Except as provided by the Privacy and Personal Information Protection Act 1988 or the Health 
Records and Information Privacy Act 2002.  
2 WL v Randwick City Council [2007] NSWADTAP 58 at [21]-[22]. 
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Documents which do not contain any obvious features identifying an individual 
can still be ‘personal information’ by reason of the context to which they 
belong.3  ‘Personal information’ does not include information that is seen or 
heard by agency employees, but is not in written form.  Information that is only 
‘held’ in the minds of agency staff is not personal information.4  Consequently, 
the PPIP Act does not govern oral disclosure of information about a person by 
one agency to another agency if the information is not sourced from a 
document.  However, if information provided orally to an agency is subsequently 
recorded in written or electronic from, it may become ‘personal information.’5 

A.6 Frequently, child protection information will contain personal information (or 
health information or a combination of personal information and health 
information) relating to one or more persons – for example, such information 
may contain personal information about a child, a parent or parents and a third 
party, such as a guardian or carer. 

A.7 The PPIP Act establishes a series of 12 Information Protection Principles that 
regulate the collection, storage, accuracy, use and disclosure of ‘personal 
information’ by public sector agencies.  Unless an agency has been exempted 
from complying with a particular information protection principle each of the 
information protection principles must be obeyed. 

A.8 There are three places where a relevant exemption might be found.  First, a 
number of specific exemptions are contained in the PPIP Act itself.  Secondly, 
the Minister may make a Privacy Code of Practice that applies to a particular 
agency or agencies and modifies or overrides the application of one of more 
information protection principles to that agency or agencies.6  Finally, the 
Privacy Commission may make a written Direction that modifies or overrides the 
application of the PPIP Act or a Privacy Code of Practice to a particular agency 
or agencies. 

                                                                  
3 WL v Randwick City Council [2007] NSWADTAP 58 at [15]. 
4 Vice-Chancellor Macquarie University v FM [2005] NSWCA 192 
5 Department of Education and Training v MT [2005] NSWADTAP 77 at [21].  This decision was 
overturned by the Court of Appeal in Department of Education and Training v MT (2006) 67 
NSWLR 237, although the Court of Appeal’s decision did not make reference to the status of 
information received orally but later recorded in written or electronic form. 
6 A Privacy Code of Practice may be submitted to the Minister by the Privacy Commissioner, or 
any public sector agency.  Pursuant to s.30 of the Privacy and Personal Information Protection 
Act 1988 a code of practice may: 

a. specify requirements that are different to those set out in the principles or exempt any 
conduct or activity of the agency from compliance with the principles; 

b. specify the manner in which any of the information protection principles are to be 
applied or followed by the agency. 

c. Exempt the agency or a class of agencies from the requirement to comply with any of 
the principles.  

A code of practice may apply to a specified class of personal information and, a specified public 
sector agency or class of public sector agency or a specified activity or class of activity: s.29.  A 
public sector agency must comply with any privacy code of practice applying to it: s.32. 
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A.9 Each public sector agency is required to have a privacy management plan, 
which outlines the business rules of the agency in relation to privacy matters.7 

The Information Protection Principles 

A.10 The information protection principles are set out in ss.8-19 of the PPIP Act.  
Sections 8-11 set out principles applicable to the collection of personal 
information by a public sector agency.  Sections 12-14 set out principles 
applicable to the storage of personal information by a public sector agency.  
Sections 15-17 set out principles applicable to the accuracy and use of personal 
information by a public sector agency.  Sections 18 and 19 set out principles 
applicable to the disclosure of personal information by a public sector agency. 

A.11 The information protection principles contained in ss.8, 9, 18 and 19 directly 
impact upon the ability of public sector agencies to exchange child protection 
information (in written or electronic form).8 

A.12 In order for an exchange of personal information between agencies to be lawful 
under the PPIP Act of the HRIP Act, it must be lawful for the receiving agency to 
collect it from the disclosing agency, and lawful for the disclosing agency to 
disclose the information to the receiving agency. 

A.13 Unless a relevant exemption applies, an agency that receives information from 
another agency must comply with the information protection principles 
contained in ss.8 and 9 relating to the collection of information. 

A.14 Section 8 provides that a public sector agency must not collect personal 
information unless the information is collected for a lawful purpose that is 
directly related to a function or activity of the agency, and the collection of the 
information is reasonably necessary for that purpose.  It also provides that a 
public sector agency must not collect personal information by any unlawful 
means. 

                                                                  
7 Privacy and Personal Information Protection Act 1988 s.33. 
8 The Information Privacy Principles contained in ss.10 and 11 of the Privacy and Personal 
Information Protection Act 1988 only apply to personal information that is collected “from the 
individual”: HW v Director of Public Prosecutions (No 2) [2004] NSWADT 73 at [25]. 
Consequently, they have no application where personal information is collected by one agency 
from another. The Information Privacy Principles contained in ss.12-14 govern the storage of 
personal information. The Information Privacy Principles contained in s.16 deals with the accuracy 
of personal information used by an agency. Consequently, they do not impact upon ability of 
agencies to exchange information. The Information Privacy Principles contained in s.17 deals with 
the “use” of information by an agency.  It has been held that “use” in s.17 refers to the handling of 
information within an agency, whereas “disclosure” refers to the giving of information to a person 
or body outside the agency: JD v Department of Health [2005] NSWADTAP 44 at [93]; 
Department of Education and Training v MT [2005] NSWADTAP 77 at [39]. Consequently, s 17 
only applies to the internal use of information by an agency. Forwarding personal information to 
another body is a disclosure but not a use and is therefore governed by s.18 not s.17: JD v 
Medical Board (NSW) [2005] NSWADT 247 at [79]. 
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A.15 The Information Privacy Principle (IPP) contained in s.8 does not pose any 
particular obstacle to the exchange of child protection information between key 
child protection agencies. 

A.16 The IPP contained in s.9 is more problematic.  It provides that a public sector 
agency must collect personal information directly from the individual to whom 
the information relates, unless the individual has authorised collection of the 
information from someone else or, in the case of information relating to a 
person who is under the age of 16 years, the information has been provided by 
a parent or guardian of the person. 

A.17 The IPP contained in s.9 has the potential to significantly impede the exchange 
of child protection information by preventing an agency from collecting child 
protection information (containing personal information) from another agency 
without the authorisation of each individual (or, in the case of a child under 16 
years, the parents or guardians of each child) whose personal information will 
be collected. 

A.18 An agency that provides information to another agency must (unless a relevant 
exception applies) comply with ss.18 and 19. 

A.19 IPP 18 prohibits the disclosure of personal information held by an agency to a 
person or other body, including another public sector agency, unless: 

a. the disclosure is directly related to the purpose for which the information 
was collected, and the agency disclosing the information has no reason to 
believe that the individual concerned would object to the disclosure, or 

b. the individual concerned is aware or is reasonably likely to have been 
aware that information of that kind is usually disclosed to that other person 
or body, or 

c. the agency believes on reasonable grounds that the disclosure is 
necessary to prevent or lessen a serious and imminent threat to the life or 
health of the individual concerned or another person. 

A.20 The effect of s.18 is that, where an agency acquires information for some other 
purpose and discovers that the information is also relevant to child protection, it 
cannot disclose that information to another agency for the purposes of 
protecting a child other than in the circumstances set out above.  The exception 
in s.18(1)(c) for disclosures necessary to prevent or lessen a serious and 
imminent threat to an individual’s life or health is narrowly construed.9  It would 
not apply in many cases where a child is or may be in need of protection.  
Section 18(1)(c) has been relied upon several times by agencies alleged to be 
in breach of s.18, but the defence has never been successfully established.10  In 

                                                                  
9 MT v NSW Department of Education and Training [2004] NSWADT 194 at [195]. 
10 See  Macquarie University v FM [2003] NSWADTAP 43 at [91];  MT v NSW Department of 
Education and Training [2004] NSWADT 194 at [197]; Department of Education and Training v 
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addition, as the Northern Sydney Central Coast Area Health Service advised 
the Inquiry: 

an ‘imminent threat’ definition undermines the serious harm 
inflicted by sustained and ongoing abuse that may not be 
perceived as immediately life threatening and yet may have a 
fatal consequent later eg drug overdose, suicide.11 

A.21 Section 19(1) regulates the disclosure of certain kinds of sensitive information.  
Where information falls within one of the categories of sensitive information in 
s.19(1), s.18 does not apply to that information and s.19(1) applies instead.12  
Section 19(1) provides: 

A public sector agency must not disclose personal information 
relating to an individual’s ethnic or racial origin, political 
opinions, religious or philosophical beliefs, trade union 
membership or sexual activities unless the disclosure is 
necessary to prevent a serious and imminent threat to the life or 
health of the individual concerned or another person. 

A.22 The exemption in s.19 is even narrower than the exemption in s18(1)(c).  While 
information can be disclosed under s.18(1)(c) where it would prevent or lessen 
a serious and imminent threat to the life or health of an individual, information 
can only be disclosed under s.19 where it would prevent such a threat. 

A.23 Significantly, it has been held that in some instances a dissemination of 
information within an agency may amount to a disclosure such that, in the case 
of large public sector agencies consisting of specialised units, the exchange of 
personal information between units may constitute disclosure that must comply 
with ss.18 and 19.13 

A.24 The IPPs contained in ss.18 and 19 have the potential to significantly impede 
the provision of child protection information from one agency to another agency 
and, in the case of larger agencies, the provision of child protection information 
within the agency. 

Exemptions in the PPIP Act 

A.25 There are no exceptions to s.8 under the PIPP Act.  There are, however, a 
number of exceptions to ss.9, 18 and 19. 

                                                                                                                                            
MT [2005] NSWADTAP 77 at [63]-[79] and JD v NSW Department of Health (no 2) [2004] 
NSWADT 227 at [75]. 
11 Correspondence: Northern Sydney Central Coast Area Health Service, 5 May 2008. 
12 Department of Education and Training v MT [2005] NSWADTAP 77 at [73]. 
13 See KJ v Wentworth Area Health Service [2004] NSWADT 84, where a health agency 
contravened s.19(1) when one part of the agency disclosed psychiatric information about a 
patient to another part of the agency. 
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A.26 A public sector agency is not required to comply with s.9 if compliance would 
prejudice the interests of the individual to whom the information relates.14  There 
is no case law on the meaning of this exemption.  It is difficult to assess how 
useful it is in a child protection context.  In particular, it is not clear how the 
exemption operates in circumstances where child protection information 
contains personal information about multiple parties and the interests of the 
child will be prejudiced if s.9 is complied with but the interests of other persons, 
such as the child’s parents or foster parents, will not be.  For example, where 
child protection information contains personal information about parental drug 
and alcohol abuse or domestic and family violence. 

A.27 A public sector agency is also not required to comply with s.9 if the information 
concerned is collected in connection with proceedings (whether or not actually 
commenced) before any court or tribunal.15  This exception is of limited 
assistance in facilitating the exchange of child protection information between 
agencies. 

A.28 A public sector agency is not required to comply with ss.9, 18 or 19 if it is 
lawfully authorised or required not to comply with the relevant principle, or non-
compliance is otherwise permitted, or is necessarily implied or reasonably 
contemplated under an Act or any other law.16  This exception is significant, in 
so far as it allows an agency to provide information about the safety, welfare or 
well-being of a child under s.248 of the Care Act (or any other relevant law).17  
However, as discussed below, the power to exchange information under s.248 
has its own limitations. 

A.29 A public sector agency is not required to comply with s.18 or s.19 if the 
individual to whom the information relates has expressly consented to the 
agency not complying with the principle.18  It has been held that: 

the requirement of express consent must be the subject of 
administrative action by the agency disclosing the information.  
It must have gone to the individual concerned and obtained an 
express consent that is precise as to the kind and, possibly, the 
exact contents of the information to which the consent relates.19 

This exemption clearly does not assist in facilitating a direct exchange of 
information from agency to agency. 

A.30 A public sector agency is also not required to comply with ss.18 or 19 if the 
disclosure is to another public sector agency under the administration of the 

                                                                  
14 Privacy and Personal Information Protection Act 1988 s.26. 
15 Privacy and Personal Information Protection Act 1988 s.23. 
16 Privacy and Personal Information Protection Act 1988 s.25. 
17 MY v Department of Community Services [2004] NSWADT 203 at [26]. 
18 Privacy and Personal Information Protection Act 1988 s.26(2). 
19 Macquarie University v FM [2003] NSWADTAP 43 at [97]. 
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same Minister (if the disclosure is for the purposes of informing that Minister 
about any matter within that administration) or the Premier (for the purpose of 
informing the Premier about any matter).20  This exception is of limited 
assistance in facilitating the exchange of child protection information. 

A.31 In addition to these general exemptions, there are a number of specific 
exemptions.  NSW Police are not required to comply with the information 
protection principles other than in connection with the exercise of their 
administrative and educative functions: s.27.21  Consequently, the principles do 
not apply to the core functions carried out by police when engaging in the 
prevention, detection or prosecution of crime. 

A.32 There is also a specific exemption in s.24 of the PPIP Act for investigative 
agencies.  ‘Investigative agency’ is defined in s.3 of the PPIP Act.  None of the 
agencies listed at the beginning of this annexure is an investigative agency 
(although it is possible for the regulations to prescribe any of those agencies as 
investigative agencies for the purposes of the PPIP Act.) 

A.33 An ‘investigative agency’: 

a. is not required to comply with s.9 if compliance might detrimentally affect or 
prevent the proper exercise of the agencies complaint handling functions 

b. is not required to comply with s.17 if the use of the information concerned 
for a purpose other than the purpose for which it was collected is 
reasonably necessary in order to enable the agency to exercise its 
complaint handling functions or any of its investigative functions, and 

c. is not required to comply with s.18 if the information concerned is disclosed 
to another investigative agency.22 

A.34 The exemption in s.24 also applies to any public sector agency, or public sector 
official, who is investigating or otherwise handling a complaint or other matter 
that could be referred or made to an investigative agency or that has been 
referred from or made by an investigative agency.23 

A.35 There is also a specific exemption in the PPIP Act for ‘law enforcement 
agencies.’  Law enforcement agency is defined in s.3.  Of the agencies listed at 
the beginning of this annexure only the NSW Police, Corrective Services and 
Juvenile Justice are law enforcement agencies (although it is possible for the 
regulations to prescribe other persons or bodies as law enforcement agencies).  

                                                                  
20 Privacy and Personal Information Protection Act 1988 s.28(3). 
21 This exemption also applies to the Independent Commission Against Corruption, the Inspector 
of the Independent Commission Against Corruption, the staff of the Inspector of the Independent 
Commission Against Corruption, the Police Integrity Commission, the Inspector of the Police 
Integrity Commission, the staff of the Inspector of the Police Integrity Commission and the New 
South Wales Crime Commission 
22 Privacy and Personal Information Protection Act 1988 s.24. 
23 Privacy and Personal Information Protection Act 1988 s.24(4). 
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A law enforcement agency is not required to comply with s.9 if compliance 
would prejudice the agency’s law enforcement functions.24 

A.36 In addition, a public sector agency (whether or not a law enforcement agency) is 
not required to comply with s.18 if the disclosure of the information concerned:  

a. is made in connection with proceedings for an offence or for law 
enforcement purposes, or 

b. is to a law enforcement agency for the purposes of ascertaining the 
whereabouts of an individual who has been reported to a police officer as a 
missing person, or 

c. is authorised or required by subpoena or by search warrant or other 
statutory instrument, or 

d. is reasonably necessary for the protection of the public revenue, or 

e. is reasonably necessary in order to investigate an offence where there are 
reasonable grounds to believe that an offence may have been committed.25 

A.37 A public sector agency (whether or not a law enforcement agency) is not 
required to comply with s.19 if the disclosure of the information concerned is 
reasonably necessary for the purposes of law enforcement in circumstances 
where there are reasonable grounds to believe that an offence may have been, 
or may be, committed.26 

A.38 Again, these exemptions only have a limited application in the context of the 
exchange of child protection information. 

Exemptions contained in Privacy Codes of Practice 

A.39 In addition to the exceptions contained in the PPIP Act, there are additional 
exceptions contained in Privacy Codes of Practice that have been made under 
the Act. 

A.40 The most significant of these is the Privacy Code of Practice (General) 2003 
that was made under the PPIP Act and which modifies the application of the 
IPPs to ‘human services agencies’ (the Privacy Code).  A similar Code of 
Practice was made under the HRIP Act in 200527 which modifies the application 
of the HRIPs to ‘human services agencies’ (the Health Code). 

A.41 A ‘human services agency’ is defined in the codes to mean a public sector 
agency that provides: 

a. welfare services 

                                                                  
24 Privacy and Personal Information Protection Act 1988 s.23. 
25 Privacy and Personal Information Protection Act 1988 s.23(5). 
26 Privacy and Personal Information Protection Act 1988 s.23(7). 
27 Health Records and Information Privacy Code of Practice 2005. 
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b. health services 

c. mental health services 

d. disability services 

e. drug and alcohol treatment services 

f. housing and support services 

g. education services. 

A.42 Most of the key child protection agencies listed at the beginning of this 
annexure are human services agencies with the exception of NSW Police, 
Juvenile Justice and Corrective Services. 

A.43 Clause 10 of the Privacy Code provides that, despite the IPPs, a human 
services agency may collect and use personal information about an individual 
and may disclose personal information about the individual to another human 
services agency or an allied agency28 if the collection, use or disclosure is in 
accordance with the written authorisation given by a senior officer. 

A.44 The authorisation must specify the period, being no more than 12 months, for 
which it has effect, the classes of information to which the authorisation is to 
apply, and the human services or allied agencies to whom the specified 
information may be disclosed.29 

A.45 The senior officer must not issue an authorisation unless he or she is satisfied 
that: 

a. the individual to whom the information relates is a person to whom services 
are to be provided 

b. the individual (or the individual’s authorised representative) has failed to 
consent to the collection, use or disclosure of the information 

c. there are reasonable grounds to believe that there is a risk of substantial 
adverse impact on the individual or some other person if the collection or 
use or disclosure does not occur 

d. the collection or use or disclosure is likely to assist in developing or giving 
effect to a case management plan or service delivery plan that relates to 
the individual; and that 

e. reasonable steps have been taken to ensure the individual has been 
notified of the authorisation.30 

                                                                  
28 An allied agency is an agency (other than a public sector agency) that is wholly or partly funded 
by a human services agency and that is approved in writing by the head of that human services 
agency for the purposes of the cl.10 of the Privacy Code of Practice (General) 2003. 
29 Privacy Code of Practice (General) 2003 cl.10(3); Health Records and Information Privacy 
Code of Practice 2005 cl.4(3). 
30 Privacy Code of Practice (General) 2003 cl.10(4); Health Records and Information Privacy 
Code of Practice 2005 cl.4(4). 
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A.46 ‘Substantial adverse impact’ includes, but is not limited to, serious physical or 
mental harm, significant loss of benefits or other income, imprisonment, loss of 
a housing or the loss of a carer.31 

A.47 On its face, cl.10 of the Privacy Code and cl.4 of the Health Code appear to 
provide a useful mechanism for exchanging child protection information outside 
of the strictures of the PPIP Act and the HRIP Act. 

A.48 However, according to DOCs “the Codes are meant for use in those rare 
circumstances where clients with complex needs refuse to consent to the 
sharing of their information between agencies.”32 

A.49 Housing expressed the view that the Code “is not designed to, or capable of, 
protecting children at risk and was not intended for such a purpose.”33 

A.50 Education appeared to share this view and submitted that the provisions of the 
Code should be expanded to accommodate circumstances where a service is 
not being provided but nevertheless access to the information is crucial for the 
investigation of child protection related issues.34 

A.51 The Greater Southern Area Health Service informed the Inquiry. 

Although it is difficult to gauge precisely, I consider it likely that 
there is not significant awareness of either code within [Greater 
Southern Area Health Service] or other public health 
organisations through the state.35 

A.52 Presumably, by reason of a combination of the above factors, the ability to issue 
a written authorisation under the Codes is rarely, if ever, used to facilitate the 
exchange of information.  The Inquiry asked each of the key child protection 
agencies bound by the Codes to identify the number of occasions on which a 
written authorisation had been issued by that agency.  The Inquiry was informed 
that, so far as each agency is aware, no written authorisation has ever been 
issued under the Codes. 

A.53 Clause 11 of the Privacy Code provides that a human services agency is not 
required to comply with s.9 of the Act if it is unreasonable or impracticable in the 
circumstances to do so.  This is a significant modification of the PPIP Act.  It 
means that a human services agency may collect child protection information 
from another agency without having to first obtain the individual’s consent or, 
where the information relates to a child under the age of 16 years, the 
authorisation of the child’s guardian. 

                                                                  
31 Privacy Code of Practice (General) 2003 cl.10(1). 
32 DoCS, Privacy Management Plan, p.14. 
33 Correspondence: Department of Housing, 26 March 2008, p.3. 
34 Correspondence: Department of Education and Training, 25 March 2008. 
35 Correspondence: Greater Southern Area Health Service, 2 April 2008. 
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A.54 Housing, Police and Education also have their own Privacy Code of Practice. 

A.55 Police’s Privacy Code of Practice has no provisions relevant to the exchange of 
child protection information. 

A.56 Housing’s Privacy Code of Practice relevantly modifies the Department’s 
obligation to comply with the information privacy principle contained in s.9 for 
the purpose of allowing the Department to administer the Priority Housing 
Assistance program.  The Priority Housing Assistance program requires 
Housing to seek information from other agencies including DOCs and NGOs in 
order to determine whether an individual has a need for priority housing.  In 
some cases, it is impracticable for Housing to obtain an authority from the 
individual consenting to the release of that information.  The Code permits 
Housing to collect personal information from other government and non-
government agencies for the purpose of assessing an individual’s need for 
priority housing where it is impracticable to obtain the consent of the person to 
whom the information relates and disclosure of the personal information by the 
other body is permitted by the PPIP Act or another law.  In addition, where a 
person under the age of 16 applies for housing, the Department may collect 
information from a third party other than a parent or guardian where that is in 
the interests of the minor applicant. 

A.57 Education’s Privacy Code of Practice allows the Department to depart from the 
information protection principles contained in sections 9, 10, 12(a), 13, 14, 15, 
17, 18 and 19 if compliance might detrimentally effect or prevent the proper 
exercise of its complaint handling functions.  The provision makes specific 
reference to the investigation of allegations in relation to child sexual abuse, 
inappropriate conduct of a sexual nature involving students, and physical and 
emotional abuse of students.  Various other modifications apply in relation to 
disclosure of personal information to parents, guardians or care givers.  
Significantly, the Department may depart from ss.17, 18 and 19 of the PPIP Act 
where the use and disclosure of information is for the purpose of ‘child 
protection.’  Child protection is not defined in the Code. 

A.58 While these individual Codes provide useful and significant exemptions, their 
utility in facilitating information exchange is limited in circumstances where other 
agencies do not have the benefit of similar exemptions.  As Education and 
Training told the Inquiry: 

Other agencies may not necessarily incorporate similar 
exemptions in their codes or have a code at all nor is there an 
obligation to do so.  In the absence of a privacy code to address 
the issue, the ability of government agencies to freely exchange 
information about child protection issues is curtailed.36 

                                                                  
36 Correspondence: Department of Education and Training, 25 March 2008. 
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Directions 

A.59 In addition to the exemptions set out in the PPIP Act and exemptions contained 
in privacy codes of practice, the Privacy Commissioner may issue a written 
direction exempting an agency from complying with the privacy principles in the 
Act or modifying the application of a principle or a code to a public sector 
agency, on condition that the Commissioner is satisfied that the public interest 
in making the exemption outweighs the public interesting requiring the agency 
to adhere to the principles. 

A.60 Eight directions have been made under the PPIP Act that are relevant to the 
exchange of information by agencies involved in child protection.  The two most 
significant are the Direction on Information Transfers between Public Sector 
Agencies (the Direction on Information Transfers) and the Direction on the 
Processing of Personal Information by Certain Public Sector Agencies in 
Relation to their Investigative Functions (Direction on Processing Personal 
Information). 

A.61 The Direction on Information Transfers was made by the Privacy Commissioner 
on 28 December 2007.  It has effect from 1 January 2008 to 31 December 
2008. 

A.62 The Direction on Information Transfers expressly applies to each of the key 
agencies involved in child protection listed at the beginning of this annexure.  
Under the Direction on Information Transfers, exchanges of information that are 
reasonably necessary for the purpose of referring inquiries between those 
agencies, for law enforcement purposes or for the performance of agreements 
(formal or informal) between those agencies are exempt from the operation of 
the information protection principles.  The Direction on Information Transfers 
does not apply to health information.  This Direction on Information Transfers 
provides a significant exemption.  It means that the exchange of any type of 
child protection information (that does not include health information) can be 
exchanged pursuant to an MOU or other agreement. 

A.63 The Direction on Processing Personal Information was also made by the 
Privacy Commissioner on 28 December 2007.  It has effect from 1 January 
2008 to 31 December 2008.  It applies to the same agencies as the Direction on 
Information, and it does not apply to health information. 

A.64 The Direction on Processing Personal Information exempts relevant agencies 
from ss. 9, 10, 13, 14, 15, 17, 18 and 19(1) of the PPIP Act if non-compliance is 
reasonably necessary for the proper exercise of any of the agencies’ 
investigative functions or its conduct of any lawful investigations.  Agencies also 
need not comply with ss.18 or 19(1) if non-compliance is reasonably necessary 
to assist another relevant agency exercising investigative functions or 
conducting a lawful investigation. 

A.65 ‘Lawful investigation’ means an investigation carried out by an agency under 
specific legislative authority or where the power to conduct the investigation is 
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necessarily implied or reasonably contemplated under an Act or law.  It covers 
only those investigations which may lead to the agency taking or instituting 
formal action in relation to the behaviour under investigation.  ‘Investigative 
functions’ of an agency refer to those functions that are directly related to a 
lawful investigation and that are necessary for the conduct of that lawful 
investigation.  ‘Investigation’ includes any examination of or any preliminary or 
other enquiry into a matter, including matters where it is decided to take no 
further action and matters which arise by way of complaint. 

A.66 It appears reasonably clear that the response of DoCS to a notification pursuant 
to Chapter 3, Part 3 of its legislation would fall within the definition of lawful 
investigation. 

A.67 In addition, there are a number of other directions that facilitate the collection, 
use and disclosure of personal information in relation to specific projects that 
relate to child protection. 

A.68 On 7 August 2006 the Privacy Commissioner made a Direction concerning the 
Child Protection Watch Team,37 which is a trial involving a number of public 
sector agencies which have functions affecting the management of high risk 
offenders.  The aim is to monitor and manage registrable persons who are 
referred to the trial because they pose a high risk of re-offending violently or 
sexually against children.  The public sector agencies are those key agencies 
involved in child protection and the Direction states that they need not comply 
with the information protection principles contained in ss.8(1), 9, 10, 13, 14, 15, 
17, 18 and 19 of the PPIP Act in collecting, holding, using and disclosing 
personal information in a manner which is reasonably necessary for the 
management of a case by the Child Protection Watch Team. 

A.69 On 2 September 2008 the Privacy Commissioner made a Direction relating to 
the Anti-Social Behaviour Pilot Project.  That is a project intended to improve 
case coordination across the Anti-Social Behaviour Project participating 
agencies regarding the management of complex cases and crisis cases 
involving children, young people and families who live in, or are habitual visitors 
to certain specified geographical areas.  The public sector agencies covered by 
this Direction include the key child protection agencies.  Those agencies, in 
collecting, using and disclosing personal information for the purpose of 
implementing the objectives of the Anti-Social Behaviour Project are not 
required to comply with the IPPs contained in ss. 8(1), 9,10,17,18 or 19 of the 
PPIP Act. 

A.70 The Ombudsman informed the Inquiry that he had examined the Direction 
relating to the Anti-Social Behaviour Pilot Project and was of the view that it 
does not provide a good practical model for a system of information exchange 
between agencies because: 

                                                                  
37 Privacy Commissioner, Privacy Direction on Child Protection Watch Team, 2006. 
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the decision makers are required to undertake a very 
complicated process when deciding whether or not to refer 
cases.  Such processes will not be easy to follow in situations 
where prompt and challenging decisions need to be made.  
Other elements of the system also seem unwieldy and difficult 
to follow.38 

A.71 On 2 February 2006 the Privacy Commissioner made a Direction relating to the 
Redfern Waterloo Partnership,39 which is a project intended to improve case co-
ordination across participating agencies and NGOs regarding the management 
of complex cases and crisis cases involving children, young people and families 
in the Redfern Waterloo area.  The Direction is to permit the exchange of 
personal information between those participating agencies and the NGOs.  The 
participating agencies include all the key agencies involved in child protection.  
While this Direction has a very specific application, in that the operation of the 
case coordination framework is described in detail with certain criteria needing 
to be met before a child or young person or family becomes subject to the 
project, it may be a model that could be followed in relation to other geographic 
areas. 

The Health Records and Information Privacy Act 2002 

A.72 The HRIP Act regulates the handling of ‘health information’ by both the public 
and private sectors in NSW.  It applies to every organisation that is a health 
service provider or that collects, holds or uses health information.40 

A.73 Health information is a specific type of personal information.  Health information 
is broadly defined in s.6, and includes personal information that is information or 
an opinion about the physical, mental health or a disability of an individual as 
well as any personal information collected to provide a heath service.  In many 
instances, child protection information will contain health information as well as 
personal information. 

A.74 The HRIP Act is structured in the same way as PPIP Act.  It establishes a set of 
15 health privacy principles to regulate the collection, storage, accuracy, use 
and disclosure of health information.  There are some exemptions to the 
application of those principles contained in the HRIP Act.  In addition, a code of 
practice may modify or override the principles, and a Direction by the Privacy 
Commissioner may modify or override the HRIP Act or a code.  The Privacy 
Commissioner may also issue guidelines relating to the protection of health 
information. 

                                                                  
38 Submission: NSW Ombudsman, Privacy and Exchange of Information, p.19. 
39 Privacy Commissioner, Direction relating to the Redfern Waterloo Partnership Project, 2006. 
40 Health Records and Information Privacy Act 2002 s.11. 
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The Health Privacy Principles 

A.75 The Health Privacy Principles are set out in Schedule 1 of the HRIP Act.  Unlike 
the PPIP Act, where there is an exception to a health privacy principle, the 
exception is set out in the same clause as the principle itself. 

A.76 Clauses 1-4 of Schedule 1 of HRIP Act (the Schedule) set out principles 
applicable to the collection of health information by an organisation.  Clauses 5-
7 set out principles applicable to the storage and holding of health information 
by an organisation.  Clauses 8-10 set out principles applicable to the accuracy 
and use of health information by an organisation.  Clause 11 sets out the 
principle applicable to the disclosure of health information by a public sector 
agency.  Clauses 12-15 deal with the use of identifiers and the anonymity, 
transfer and linkage of health information. 

A.77 The health privacy principles contained in cls.1, 3, 4 and 11 directly impact upon 
the ability of public-sector agencies to exchange child protection information 
that contains health information in written or electronic form.41 

A.78 An agency that receives health information from another agency must (unless a 
relevant exception applies) comply with cls.1-4 relating to the collection of 
information. 

A.79 Clause 1 of the Schedule mirrors s.8 of the PPIP Act.  It provides that an 
organisation must not collect health information unless the information is 
collected for a lawful purpose that is directly related to a function or activity of 
the organisation, and the collection of the information is reasonably necessary 
for that purpose.  It also provides that an organisation must not collect personal 
information by any unlawful means. 

A.80 There are no exceptions within HRIP Act to cl.1 of the Schedule.  As a result of 
cl.1, an agency cannot collect child protection information (that contains health 
information) from another agency unless the information is directly related to a 
function or activity of the agency. 

A.81 Clause 3 of the Schedule, provides that an organisation must collect health 
information about an individual only from that individual, unless it is 
unreasonable or impracticable to do so.  There are no exceptions within the 
HRIP Act to cl.3.  However, a statutory guideline has been issued under HRIP 
Act that identifies particular circumstances in which it will be impracticable or 
unreasonable to obtain information directly from an individual.  None of the 
circumstances identified in the guideline is relevant in a child protection context.  
However, the guideline acknowledges that there will be circumstances in which 

                                                                  
41 Principle 2 applies to collection of health information from an individual, not from a third party. 
Principle 5, 6, 7 deal with the storage of health information. Principles 8 and 9 deals with the 
accuracy of health information. Principle 10 deals with the use of health information internally 
within an agency. Principles 12-15 deal with specific uses that are not relevant to the exchange of 
information between agencies. 
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it is unreasonable or impracticable to obtain health information about a person 
directly from the person themselves other than those expressly identified in the 
guideline. 

A.82 Clause 4(2) of the Schedule provides that if an organisation collects health 
information about an individual from someone else, it must take any steps that 
are reasonable in the circumstances to ensure that the individual is generally 
aware of certain matters including: 

a. the identity of the organisation and how to contact it 

b. the fact that the individual is able to request access to the information 

c. the purposes for which the information is collected 

d. the persons to whom (or the types of persons to whom) the organisation 
usually discloses information of that kind. 

A.83 However, an organisation is not required to comply with cl.4(2) to the extent 
that:  

a. making the individual aware of the matters would pose a serious threat to 
the life or health of any individual, or 

b. the collection is made in accordance with guidelines issued by the Privacy 
Commissioner setting out circumstances in which an organisation is not 
required to comply with cl.4(2). 

A.84 The Privacy Commissioner has issued guidelines in relation to the application of 
cl.4(2).  Those guidelines state that an organisation is not required to notify an 
individual when it collects health information about the individual from someone 
else in circumstances where: 

a. it is unreasonable or impracticable to collect the information from the 
person concerned, and notifying the person would be unreasonable or 
impracticable in the circumstances 

b. the information is relevant to a third party’s family, social or medical history 
and the collection of the information is reasonably necessary to the 
organisation to provide a health service directly to the third-party 

c. the person is incapable of understanding the general nature of the 
information in Health Privacy Principle 4(1), the organisation takes 
reasonable steps to ensure that any authorised representative of the 
person is aware of that information and, where practicable, explains it 
appropriately to the person, or 

d. the health information was initially collected from the person to whom it 
relates by another organisation and there are reasonable grounds to 
believe that that organisation has already notified the person of the 
information in Health Privacy Principle 4(1). 
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A.85 An agency that provides health information to another agency (unless a relevant 
exemption applies) must comply with cl.11 of the Schedule relating to the 
disclosure of information. 

A.86 Clause 11 provides that an organisation that holds health information must not 
disclose the information for a purpose (a secondary purpose) other than the 
purpose (the primary purpose) for which it was collected unless one of the 
exceptions set out in cl.11 applies. 

A.87 There are a number of exceptions contained in cl.11.  Of those, the following 
are most likely to be relevant to the key child protection agencies.  Clause 11 
does not apply if: 

a. the individual to whom the information relates has consented, or 

b. the secondary purpose is directly related to the primary purpose and the 
individual would reasonably expect the organisation to disclose the 
information for the secondary purpose, or  

c. the disclosure is reasonably believed by the organisation to be necessary 
to lessen or prevent a serious and imminent threat to the life, health or 
safety of the individual or another person, or a serious threat to public 
health or public safety, or 

d. the disclosure is to a law enforcement agency (or such other person or 
organisation as may be prescribed by the regulations) for the purposes of 
ascertaining the whereabouts of an individual who has been reported to a 
police officer as a missing person, or 

e. an agency discloses the health information as a necessary part of its 
investigation of unlawful conduct or in reporting its concerns to relevant 
persons or authorities, or 

f. the disclosure is reasonably necessary for the exercise of law enforcement 
functions by law enforcement agencies in circumstances where there are 
reasonable grounds to believe that an offence may have been, or may be, 
committed, or 

g. the disclosure is reasonably necessary for the exercise of complaint 
handling functions or investigative functions by investigative agencies, or 
any public sector agency, or public sector official, who is investigating or 
otherwise handling a complaint or other matter that could be referred or 
made to an investigative agency, or that has been referred from or made by 
an investigative agency 

h. non compliance is lawfully authorised, required, permitted, necessarily 
implied or reasonably contemplated under an Act or any other law 

i. the organisation is an investigative agency (or any public sector agency, or 
public sector official, who is investigating or otherwise handling a complaint 
or other matter that could be referred or made to an investigative agency, 
or that has been referred from or made by an investigative agency) 
disclosing information to another investigative agency 
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j. the disclosure is by a public sector agency to another public sector agency 
if the disclosure is for the purposes of informing the Minister about any 
matter within the Minister’s administration, or for the purposes of informing 
the Premier about any matter. 

Codes of Practice 

A.88 As noted above, a Code of Practice was made under the HRIP Act in 2005, 
which modifies the application of the HRIP Act to ‘Human services agencies.’ 

A.89 The Health Privacy Code mirrors cl.10 of the Privacy Code, in permitting the 
collection, use or disclosure of health information by ‘human services agencies’ 
without the consent of the person to whom the health information relates 
provided the collection, use or disclosure is authorised in writing by a senior 
officer.  The definition of human services agency and the requirements in 
relation to the issue of an authorisation are the same as in the Privacy Code. 

A.90 There is, however, no equivalent in the Health Privacy Code to cl.11 in the 
Privacy Code. 

Directions 

A.91 The Privacy Commissioner had made directions under s.62 of the HRIP Act 
relating to the Anti-Social Behaviour Pilot Project and relating to the Redfern 
Waterloo Partnership Project, that are in equivalent terms to the Directions of 
the same name made under the PPIP Act.  As far as the Inquiry is aware, no 
other directions have been made by the Privacy Commissioner under the HRIP 
Act that are relevant to the exchange of health information by child protection 
agencies. 

Children and Young Persons (Care and Protection) Act 
1998 

A.92 There are various provisions in the Care Act that impact upon the exchange of 
child protection information. 

A.93 The most significant of these is s.248 which enables the Director-General of 
DoCS to exchange information with, or provide information to, a ‘prescribed 
body’ relating to the safety, welfare and wellbeing of a particular child or young 
person or class of children and young persons. 

A.94 Prescribed body means the Police Service, a government department, a public 
authority, a government school, a registered non-government school,42 a TAFE 

                                                                  
42 As defined by the Education Act 1990. 
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establishment,43 a public health organisation,44 a private hospital45 or any other 
body or class of bodies prescribed by the regulations. 

A.95 Prescribed bodies are set out in the 2000 Regulation and include private 
fostering agencies, residential child care centres or child care services, the 
Family Court, Centrelink and other organisations with responsibility for health 
care, welfare, education, children’s services, residential services or law 
enforcement in relation to children. 

A.96 Pursuant to s.248 the Director-General may furnish a prescribed body or direct 
a prescribed body to furnish the Director-General with information relating to the 
safety welfare and wellbeing of a particular child or young person or class of 
children or young persons.  The provision also provides for unborn children to 
be the subject of an exchange of information. 

A.97 Where information is lawfully exchanged under s.248, the principles contained 
in the PPIP Act and the HRIP Act do not apply.46 

A.98 However, the ability to exchange information under s.248 is limited.  While it 
allows DOCs to provide and receive information to and from prescribed bodies, 
it does not enable any of the prescribed bodies to exchange information directly 
with each other in relation to the safety, welfare and well being of a particular 
child or a class of children, even when it has been provided by DoCS. 

A.99 As the Ombudsman has observed that: 

Section 248… seems to proceed on an assumption that DoCS 
is at the centre of “hub” of all matters in relation to the care and 
protection of children and young people….  This assumption is 
misconceived.47 

… 

The listing of … agencies as ‘prescribed bodies’ recognises that 
these agencies all have some responsibilities for ensuring the 
safety, welfare and well being of children and that DoCS may 
need to communicate with them to fulfil its child protection 
responsibilities.  However, limiting the scope of section 248 to 
only communications between DoCS and other agencies fails to 
recognise the common scenario where various agencies have 
different responsibilities in relation to a particular child, and 

                                                                  
43 As defined by the Technical and Further Education Commission Act 1990. 
44 As defined by the Health Services Act 1997. 
45 As defined by the Private Hospitals and Day Procedure Centres Act 1988. 
46 Children and Young Persons (Care and Protection) Act 1998 s.248(5). 
47 Submission: NSW Ombudsman, Privacy and Exchange of Information, p.13. 
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need to share information with each other to jointly support the 
child, without necessarily requiring DoCS to be involved.48 

… 

Our view is that certain agencies with significant responsibilities 
relation to the safety, welfare and well being of children, ought 
to be permitted to communicate directly with each other, without 
having to rely on DoCS to pass on critical information and 
without being restricted by privacy concerns.  We feel that, at a 
minimum, the police, schools, health services and non 
government organisations, including those providing major early 
intervention services and those providing out of home care 
services for children, should be able to this.49 

A.100 It appears that the current practice is for agencies wishing to exchange 
information directly with each other, to make the exchange through DoCS, in 
order to fall within the terms of s.248 and avoid the restrictive provisions of the 
PPIP Act and HRIP Act.  As the Greater Southern Area Health Service told the 
Inquiry 

in practice information sharing between agencies often occurs 
“through” DoCS (essentially as an intermediary) …Whilst…this 
satisfies privacy obligations, the process is not necessarily 
facilitative of an exchange of information that is beneficial to the 
child or young person.  Such a process is formal, inefficient, 
and time consuming for all parties.50 

A.101 Section 185 is in similar terms to s.248.  It empowers the Children’s Guardian to 
furnish to prescribed persons, or to direct prescribed persons to provide to the 
Children’s Guardian, information relating to the safety, welfare and well-being of 
a particular child or young person or class of children and young persons.  
Prescribed persons are defined as the Director-General, a designated agency 
or authorised carer. 

A.102 Where disclosure of information is not expressly authorised by a provision such 
as ss.248 or 185 of the Care Act, in addition to the provisions of the PPIP Act 
and the HRIP Act, an agency must have regard to confidentiality provisions that 
may apply in relation to the information.  A number of Acts may contain 
confidentiality provision that prevent the sharing of information even where this 
would be permitted under Privacy legislation.  For example, s.254 of the Care 
Act makes it an offence to disclose information obtained in connection with the 
administration or execution of the Care Act unless the disclosure is made with 
the consent of the person from whom the information was obtained, in 

                                                                  
48 Submission: NSW Ombudsman, Privacy and Exchange of Information, p.5. 
49 Submission: NSW Ombudsman, Privacy and Exchange of Information, p.3. 
50 Correspondence: Greater Southern Area Health Service, 2 April 2008, p.4. 
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connection with the administration or execution of the Care Act or the 
regulations, for the purposes of any legal proceedings, or with a lawful excuse.  
Other legislation administered by key child protection agencies has similar 
confidentiality provisions. 

A.103 Section 29 and Division 1A of the Care Act may also need to be considered.  
Section 29 provides certain protections to persons who make reports or provide 
certain information to DoCS in relation to a child or young person or a class of 
children or young persons.  Section 29(f) provides that the identity of the person 
who made the report, or information from which the identity of that person could 
be deduced, must not be disclosed by any person or body, except with the 
consent of the person who made the report, or the leave of a court or other 
body before which proceedings relating to the report are conducted. 

A.104 Division 1A Part 2 Chapter 8 the Care Act makes provision for the disclosure to 
parents and other significant persons of information concerning the placement 
of a child or young person in out-of-home care.  A disclosure of information 
concerning placement made in good faith under the Division does not constitute 
a contravention of any provision as to confidentiality in the Care Act, the HRIP 
Act or the PPIP Act.51  However, s.149E of the Care Act provides that a 
designated agency must not disclose high level identification information 
concerning the placement of a child or young person unless the authorised 
carer has consented in writing to the disclosure.  If the authorised carer has 
refused to consent to the disclosure, or has not consented within 28 days after 
being requested to do so, the designated agency may disclose the information if 
it believes on reasonable grounds that the disclosure will not pose any risk to 
the safety, welfare or well-being of the child or young person concerned, or to 
the authorised carer of the child or young person, or to any member of the 
family or household of the authorised carer of the child or young person, and it 
complies with ss.149F and 149G.52 

Commonwealth Privacy Laws  

A.105 The legal framework governing the exchange of information in the child 
protection context is further complicated by the applicability of Commonwealth 
privacy laws.  The Privacy Act 1988 (Cth) (the Privacy Act) is the key instrument 
regulating the handling of personal information in the Commonwealth 
jurisdiction. 

A.106 The Privacy Act applies to agencies and organisations in both the public and 
private sectors, although it does not regulate the handling of personal 

                                                                  
51 Children and Young Persons (Care and Protection) Act 1998 s.149J. 
52 Section 149F of the Children and Young Persons (Care and Protection) Act 1998 requires the 
agency to give the authorised parent (and child if the child is aged 12 years or over) written 
reasons for deciding to disclose the information without consent and written notice of the right to 
appeal the decision to disclose the information without consent. Section 149G deals with the 
process for appealing  a decision to disclose the information without consent. 
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information by the NSW Public Service which, as discussed above, is regulated 
by PPIP Act.  It does, however, apply to private sector health service providers; 
these are also covered under the HRIP Act, creating some overlap. 

A.107 The Privacy Act contains Commonwealth Information Privacy Principles 
(Commonwealth IPPs) and National Privacy Principles, which regulate the 
handling of personal information, including the collection, disclosure, storage 
and accuracy of such information.  Commonwealth IPPs apply to Australian 
Government agencies, and National Privacy Principles apply to private sector 
organisations with an annual turnover of over $3 million that do not have their 
own approved privacy code.53  The two sets of principles are similar, though not 
the same. 

A.108 The provisions of the Privacy Act are subject to a broad and complicated range 
of exemptions, partial exemptions, and exceptions, which “are scattered 
throughout the Act in the definitions of terms, in the Commonwealth IPPs and 
NPPs and in specific exemption/exception provisions.”54  

                                                                  
53 A private sector organisation can develop its own privacy codes, which, once approved by the 
Privacy Commissioner, replace the National Privacy Principles in relation to that organisation. As 
at June 2008, there were only three approved and operative codes, and thus the National Privacy 
Principles continue to have wide application in the private sector. NSW Law Reform Commission, 
Consultation Paper 3: Privacy Legislation in NSW, June 2008, pp.14-15. 
54 NSW Law Reform Commission, Consultation Paper 3: Privacy Legislation in NSW, June 2008, 
p 16. 




