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Premier’s Department New South Wales

Guidelines for the Engagement and Use of Consultants Version 4

Attachment
CONSULTANCY AGREEMENT

Issued March 2005
The Crown Solicitor's Office has amended and updated a Consultancy Agreement which had previously been used by the Premier’s Department and a number of agencies as a precedent.  This updated document may assist agencies in preparing their own agreements.

It is strongly recommended that any agency intending to use this Agreement seek legal counsel in formalising and finalising the final Agreement.

The updated document takes into consideration recent changes in the law dealing with privacy, disclosure of personal information and moral rights.  Matters such as liability caps, levels of insurance, questions of indemnity and intellectual property rights are just a few issues that need consideration in relation to specific clauses. The Agreement also contains clauses regarding dispute resolution reflective of the Government's policy in this regard. This is another issue that may or may not be appropriate depending on the particular consultancy.

The Crown Solicitors Office has prepared Guide Notes to assist the use of the updated Consultancy Agreement.  Please read through these Guide Notes before using the updated Consultancy Agreement as a base.
                                                                                                                    [200  ]

[Government Agency or Department]

 [ see Guide Note 1] 

(“Principal”)

And

[Insert name of Consultant]

[see Guide Note 2]

(“Consultant”)

____________________________________________________________________

CONSULTANCY AGREEMENT

____________________________________________________________________
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THIS AGREEMENT is made on the                    day of                              200 
BETWEEN
[GOVERNMENT AGENCY OR DEPARTMENT] [see Guide Note 1] ABN [insert ABN] of [insert address] (the “Principal”),

AND
[Insert name of Consultant] [see Guide Note 2] ABN [insert ABN] of [insert Consultant’s address] (the “Consultant”).

RECITALS

A. The Principal has issued the Request for Tender for the engagement of a consultant to provide the Services for the Project.

B. The Consultant submitted the Proposal that was selected by the Principal.

C. The Consultant has agreed to provide the Services upon the terms and conditions set out in this Agreement.

OPERATIVE PROVISIONS

1. INTERPRETATION PROVISIONS

1.1
In this Agreement including the Recitals, unless the context otherwise require: [see Guide Note 3]

“ACDC” means the Australian Commercial Disputes Centre;

“Agreement” means this Agreement including:

(a)
the Schedules and Annexures;

(b)
the Request for Tender; and

(c)
the Proposal;

“Annexure” means an annexure to this Agreement;

“Commencement Date” means the date specified in Item 1 of Schedule 1.

“Confidential Information” means any information and all other knowledge at any time disclosed (whether in writing or orally) to the Consultant by the Principal, or acquired by the Consultant in performing the Services which:

(a)
is by its nature confidential;

(b)
is designated, or marked, or stipulated as confidential; 

(c)
the Consultant knows or ought to know is confidential;

and includes but is in no way limited to

(d)
the Contract Material;

(e)
the Principal’s Material;

(f)
any material which relates to the affairs of a third party;

but does not include information which:

(g)
must be disclosed to perform the Services; [see Guide Note 3A] 

(h)
is or becomes public knowledge other than by breach of this Agreement;

(i)
is in the lawful possession of the Consultant without restriction in relation to disclosure before the date of receipt of the information from the Principal or a third party; 

(j)
has been developed or acquired by the Consultant independently of the carrying out of the Services;

(k)
is ascertainable through independent enquiries;

(l)
may be or is required to be disclosed pursuant to Memorandum No. 2000-11 Disclosure of Information on Government Contracts with the Private Sector dated 27 April 2000, as amended or updated from time to time; or

(m)
is required to be disclosed pursuant to law, regulation, legal process or a regulatory authority;

“Consultant” means [insert name of Consultant, ACN (if applicable) and ABN] and includes the officers, employees, agents and sub-contractors of the Consultant;

“Consultant’s Representative” means the person named in Item 4 of Schedule 1 or such other person as the Consultant may, from time to time, nominate in writing;

“Contract Material” means:

(a)
any Material created, written or otherwise brought into existence by or on behalf of the Consultant in the course of performing this Agreement in which subsists newly created Intellectual Property rights (“New Contract Material”); and

(b)
any Material which exists at the date of this Agreement and which is incorporated with the New Contract Material (“Existing Contract Material”);

“Existing Contract Material” has the meaning given to this term in the definition of “Contract Material”;

“Fee” means the fee as referred to in Clause 0 and Item 6 of Schedule 1;

“GST” has the meaning given to this term in the GST Law;

“GST Law” means A New Tax System (Goods & Services Tax) Act 1999, related legislation and any delegated legislation made pursuant to such legislation;

“Intellectual Property” includes patent, know-how, copyright, design, semi-conductor or circuit layout rights, trade mark, trade, business or company names or other proprietary rights and any rights to registration of such rights, whether created before or after the Commencement Date in Australia or elsewhere;

“Material” includes, but is not limited to, software, documentation, information or data, whether or not in material form;

“Moral Rights” means the right of integrity of authorship, the right of attribution of authorship and the right not to have authorship falsely attributed, more particularly as conferred by the Copyright Act 1968 (Cth), and rights of a similar nature anywhere in the world whether existing at the Commencement Date or which may come into existence on or after the Commencement Date;

“New Contract Material” has the meaning given to that term in the definition of “Contract Material”;

“Party” means the Principal or the Consultant as the context dictates and “Parties” mean both of them;

“Payment Schedule” means the schedule for the payment of the Fee set out in Schedule 4;
“Personal Information” means information or an opinion (including information or an opinion forming part of a database) whether true or not and whether recorded in a material form or not, about an individual whose identity is apparent or can reasonably be ascertained from the information or opinion;

“Principal’s Material” means any Material supplied by the Principal to the Consultant by whatever means in relation to this Agreement; 

“Principal’s Representative” means the person named in Item 5 of Schedule 1 or such other person as the Principal may, from time to time, nominate in writing;

“Project” means [insert description of the project] referred to in [Recital A] which is more particularly described in the Request for Tender; [see Guide Note 4]
“Project Objectives” mean the objectives of Project set out in Schedule 2; [see Guide Note 5]
“Proposal” means the proposal or tender submitted by the Consultant in answer to the Request for Tender dated [insert date], a copy of which is annexed to this Agreement and marked “B”; [see Guide Note 4]
“Request for Tender” means the [insert the name and date of the document issued by the Principal calling for the tender or invitation to submit a proposal for the provision of the Services] annexed to this Agreement and marked “A”; [see Guide Note 4]
“Services” mean:

(a)
the services to be provided by the Consultant described in the Request for Tender, the Proposal and in this Agreement;

(b)
all reports and other services to be provided by the Consultant to achieve the Project Objectives; and

(c)
any other service relating to the Project required by the Principal from time to time; [see Guide Note 3]
“Schedule” means a schedule to this Agreement;

“Specified Personnel” means the key personnel specified in Item 3 of Schedule 1 required to undertake the Services or part of the work constituting the Services or such other personnel as the Principal agrees in writing, to perform the Services;

“Specified Timeframes” means the timeframe for the performance of the Services specified in Schedule 3;
“Supply” has the same meaning given to it in the GST Law; and

“Term” means the period referred to in Item 2 of Schedule 1.

1.2
All Annexures to this Agreement shall be deemed to form part of, and be incorporated into this Agreement.  In the event of any conflict or inconsistency between this Agreement, the Schedules, the Request for Tender, the Proposal and any other Annexures (or any parts thereof), such conflict or inconsistencies will be determined by the Principal in its absolute discretion. 

1.3
Except where the context otherwise requires a reference in this Agreement to:

(a)
the singular number includes a reference to a plural number and vice versa;

(b)
a gender includes a reference to the other genders and each of them;

(c)
any person or company shall mean and include the legal personal representative, successor in title, and permitted assigns of such person or company as the circumstances may require;

(d)
a company includes a corporation and person and vice versa;

(e)
any organisations, associations, societies, groups or bodies shall, in the event of them ceasing to exist or being reconstituted, renamed or replaced or if the powers or functions of any of them are transferred to any other entity, body or group, refer respectively to any such entity, body or group, established or constituted in lieu thereof or succeeding to similar powers or functions;

(f)
statutes, regulations, ordinances or by-laws shall be deemed for all purposes to be extended to include a reference to all statutes, regulations, ordinances or by-laws amending, consolidating or replacing same from time to time; and

(g)
a month shall be construed as a reference to a calendar month.

1.4
Monetary references are references to Australian currency.

1.5
A business day means any day which is not a Saturday, Sunday or public holiday in the State of New South Wales.

1.6
Where any time limit pursuant to this Agreement falls on a Saturday, Sunday or public holiday in the State of New South Wales then that time limit shall be deemed to have expired on the next business day.

1.7
Where any covenant, condition, agreement, warranty or other provision of this Agreement expressly or impliedly binds more than one person then it shall bind each such person separately and all such persons jointly.

1.8
Where a word or phrase is given a defined meaning in this Agreement, any other part of speech or other grammatical form in respect of such word or phrase shall unless the context otherwise requires have a corresponding meaning.

1.9
The headings used in this Agreement are for convenience only and shall not affect the interpretation of this Agreement.

1.10
No rule of construction operates to the detriment of a Party only because that Party was responsible for the preparation of this Agreement or any part of it.

1.11
Where there occurs a reference to the doing of anything by the Principal including giving any notice, consent, direction or waiver, this may be done by any duly authorised officer of the Principal.

1.12
Where the Principal is required to act reasonably in the performance of this Agreement, that shall be read as a requirement to act as would a party in the position of the Principal which is acting reasonably in its own best interests.

2. TERM 

2.1
This Agreement commences on the Commencement Date and will continue for the Term.

2.2
The Principal engages the Consultant during the Term to provide the Services, to achieve the Project Objectives and to carry out other tasks described in the Request for Tender in accordance with this Agreement.

3. THE CONSULTANT’S OBLIGATIONS

Due Diligence

3.1
The Consultant shall perform the Services diligently, in accordance with the Specified Timeframes and with all necessary skill and care expected in the provision of such Services. [see Guide Note 6]
Methodology

3.2
In the performance of the Services, the Consultant shall use the methodology, if any, described in the Request for Tender and in the Proposal.

Knowledge of Principal’s Requirements and Co-operation

3.3
The Consultant must:

(a)
use all reasonable efforts to inform itself of the ongoing requirements of the Principal in performing the Services; 

(b)
regularly liaise, consult and/or meet with the Principal or its representatives in order for the Principal to inspect, discuss or assess the provision of the Services; and

(c)
consult, co-operate and confer with others as reasonably directed by the Principal.

Specified Personnel

3.4
(a)
The Consultant shall engage the Specified Personnel to carry out the Services.

(b) The Consultant will ensure that the Specified Personnel (and any other personnel approved by the Principal and undertaking work in respect of the Services) will not be hindered or prevented in any way in the performance of their duties including but not limited to being removed from the performance of the Services or being requested to perform services which in any way interfere with their due performance of the Services.

(c) Where any Specified Personnel or other personnel is unable to undertake work due to illness or other incapacity or resignation from employment with the Consultant, the Consultant will notify the Principal immediately and the Consultant will (at its own cost) provide replacement personnel at the earliest opportunity. All temporary or substitute personnel must be approved in writing by the Principal, which approval may be given or withheld in the Principal’s absolute discretion.  In giving its approval, the Principal may impose such conditions as it sees fit.

(d) Notwithstanding any other provision contained in this Agreement, the Consultant acknowledges and agrees that subclause (a) is a fundamental term of this Agreement and in the event of termination or resignation of a member of the Specified Personnel, the Principal has the right to terminate this Agreement in accordance with Clause 0.

[see Guide Note 7]

Reports

3.5
Consultant agrees to provide:

(a)
[monthly/quarterly/half yearly] progress reports of the Project containing such information as may be agreed between the Consultant’s Representative and the Principal; and
(b)
such other reports, containing the information, in the format and on such dates as are specified in [Schedule 5]. 

[see Guide Note 8]

Principal’s Material

3.6
The Consultant accepts all responsibility for the secure guardianship of the Principal’s Material and agrees that it will not[, except in the course of or as a necessary or desirable part of the Services,] make any (or any substantial) alteration to the Principal’s Material without the prior written consent of the Principal.

Assignment and Sub-contracting

3.7
(a)
Subject to Clause 0, the Consultant acknowledges and agrees that it may not assign and/or sub-contract the whole or any part of this Agreement without the prior written approval of the Principal, which approval may be given or withheld in the Principal’s absolute discretion.  Any approval given by the Principal to sub-contract any part of the Services does not relieve the Consultant from its liabilities or obligations under this Agreement and the Principal may, in giving its approval, impose such conditions as it sees fit. 

(b)
Without limiting the generality of subclause (a), notwithstanding any consent given by the Principal, the Consultant will be responsible for ensuring the suitability of any sub-contractor for the work proposed to be carried out and for ensuring that the work proposed to be carried out by the sub-contractor meets the requirements of this Agreement.

(c)
The Consultant agrees and acknowledges that it will be liable to the Principal for any negligent, wilful or reckless acts, defaults or omissions of any sub-contractor or any employee or agent of the sub-contractor as fully as if they were the negligent, wilful or reckless acts, defaults or omissions of the Consultant or the employees or agents of the Consultant.
(d)
Prior to any sub-contractor or any employee or agent of the sub-contractor commencing work in respect of the Services, the Consultant will obtain from that person, and provide to the Principal, a written assignment from the person to the Principal of the Intellectual Property created as a result of the person performing that work.  

(e)
The Consultant will ensure that a sub-contractor is aware of all the terms and conditions of the Agreement relevant to the sub-contractor’s part in the performance of the Agreement.  If so requested by the Principal, the Consultant will seek to obtain from the sub-contractor a signed statutory declaration substantially in the form appearing at [Schedule 6] prior to the commencement of any work under this Agreement by that sub-contractor and upon request by the Principal, will provide any statutory declaration so obtained to the Principal.

Compliance with Law

3.8
The Consultant must:

(a)
comply with all applicable standards, laws and regulations including but not limited to complying with its obligations (if any) under or arising pursuant to the Privacy Act 1988 (Cth), Privacy and Personal Information Act 1998 (NSW) and other State legislation relating to privacy to the extent that such legislation is relevant to this Agreement and/or the performance of the Services; and

(b)
not do anything that would cause the Principal to breach its obligations under any such legislation.

3.9
The Consultant must hold all necessary approvals, licences and permits required to provide the Services and otherwise fulfil its obligations under this Agreement.

3.10
[insert any special conditions specific to the Project, for example, compliance with ethical or other guidelines]
4. PRINCIPAL’S OBLIGATIONS

4.1
The Principal will as soon as practicable, or as required by this Agreement:

(a)
make or arrange to make available to the Consultant all relevant instructions, information, documentation or data or any other material as is necessary for the performance of the Services; and

(b)
provide assistance to the Consultant, as reasonably required, so that the Consultant may competently perform its duties under this Agreement.

4.2
The Consultant agrees and acknowledges that the Principal’s provision of information and assistance in accordance with Clause 0 is by way of assistance only and cannot in any way be deemed to give rise to a duty of care on the part of the Principal.  The Consultant must rely on its own professional and personal expertise in providing the Services.

5. REPRESENTATIVES
5.1
The Consultant’s Representative is the representative of the Consultant in respect of the provision of the Services and will, except to the extent otherwise provided for in this Agreement, liaise with the Principal in all matters relating to this Agreement.  Any substituted representative must be agreed to in writing by the Principal.

5.2
The Principal’s Representative will act as the Principal’s representative in connection with this Agreement.

6. FEE

6.1
Subject to Clause 0, the Principal will, in consideration of the Consultant performing the Services, pay to the Consultant the Fee in accordance with the Payment Schedule. [see Guide Note 9]
6.2
Payment of the Fee or any instalment thereof by the Principal is subject to:

(a)
satisfactory progress in the performance of the Services (including, without limitation, the provision of any progress reports) in accordance with the Specified Timeframes or otherwise as agreed between the Consultant’s Representative and the Principal’s Representative; and 

(b)
the provision of an appropriate tax invoice before the due date for the payment of the Fee or the relevant instalment of the Fee.

6.3
The Principal will only reimburse the Consultant any reasonable costs, expenses, fees or charges incurred by the Consultant in this Agreement [and not already included in the Consultant’s proposed budget [set out in the Proposal/Annexure “C”/provided to the Principal]] where the Consultant has obtained the Principal’s prior written approval to incur such costs, expenses, fees or charges.  The Principal’s approval may be given or withheld in the Principal’s absolute discretion. [see Guide Note 9]
6.4
The Consultant agrees and acknowledges that the Principal may deduct from the amounts otherwise payable to the Consultant any amount due from the Consultant to the Principal in connection with the provision of the Services.

7. GST

7.1
In the event that any of the prices for Supplies made under this Agreement are expressed as being inclusive of GST, Clause 0 will not apply in respect of those Supplies. 

7.2
If any Party to this Agreement (the "GST Supplier") is or becomes liable to pay GST in connection with any Supplies made under this Agreement:

(a)
the GST Supplier may add to the price of all Supplies the amount of GST for which the GST Supplier is or becomes liable in respect of those Supplies, as calculated by the GST Supplier in accordance with the GST Law;

(b)
the Party providing consideration for the Supplies (the "Recipient") will pay the amounts or provide any other consideration required to be provided under other provisions of this Agreement for the Supplies ("agreement price") plus the calculated amount in respect of GST;

(c)
subject to subclause (d), the additional amounts shall be payable at the same time or times as the agreement price is required to be provided to the GST Supplier under the other provisions of this Agreement;

(d)
if the time required by subclause (c) for payment of the additional amounts is at a time prior to the commencement of the tax period in respect of which the GST Supplier will be required to include the GST on that supply in the GST Supplier's GST return, subclause (c) will not apply to that additional amount and instead the additional amount will be payable not less than ten (10) business days prior to the date upon which the GST Supplier is required to lodge its GST return for that tax period.

7.3
The GST Supplier will issue a tax invoice which enables the Recipient, if permitted by the GST Law, to claim a credit or refund of GST on or before the date that the Recipient is required to pay the additional amounts calculated pursuant to Clause 0 or the GST component of the price for the Supplies referred to in Clause 0.

7.4
If, for any reason, the GST Supplier's GST liability in respect of a particular Supply is varied from the additional amount paid by the Recipient under Clause 0 or Clause 0, the GST Supplier shall repay to the Recipient the amount of any excess paid by the Recipient above the GST Supplier's GST liability or the Recipient shall pay the deficiency in the amount previously paid by the Recipient to the GST Supplier for that Supply as appropriate. 

7.5
Each Party warrants that at the time any taxable Supplies are made under this Agreement, that Party is or will be registered under the GST Law.

8. EXTENSION OF TIME

8.1
Where in the Consultant’s reasonable opinion there is likely to be a significant delay in the Consultant discharging an obligation under this Agreement because of a cause beyond the reasonable control of the Consultant (except a cause arising out of any act or omission on the part of the Consultant's employees, agents or sub-contractors or their employees or agents) which the Consultant considers justifies an extension of the time specified in this Agreement, the Consultant will:

(a)
within seven (7) days of becoming aware of the possibility of such a significant delay, notify the Principal, in writing, of the facts and circumstances which the Consultant considers will give rise to such a delay and the extent or likely extent of the delay and develop strategies to manage the consequences of the delay; and

(b)
immediately after the circumstances causing the delay have ceased, notify the Principal, in writing, of the period of delay so caused, give details of the likely effect on this Agreement and request an extension of time which the Consultant considers reasonable in all the circumstances.

8.2
Where the Principal:

(a) agrees that the delay has reasonably arisen from a cause beyond the reasonable control of the Consultant, the Principal will not refuse a request for extension of time without reasonable grounds for doing so; or

(b) considers that the delay has arisen from a cause within the reasonable control of the Consultant, the Principal may refuse the Consultant’s request for extension of time and reserves its rights under Clause 0 without prejudice to any accrued rights or remedies of the Principal.

[see Guide Note 6]

9. VARIATIONS

9.1
The Principal may, in writing, request the Consultant to vary the Services. The Consultant must respond within a reasonable time and subsequently provide a quotation in accordance with Clause 0.

9.2
Before approving a variation requested under Clause 0 the Principal must have been provided by the Consultant with a written quotation of the time, cost and programming effects of the proposed variation.  On receipt of a quotation, the Principal, if it wishes the variation to proceed, must approve the variation in writing to the Consultant.

9.3
Fees for varied Services will be in accordance with the quotation supplied by the Consultant under Clause 0 or as otherwise agreed in writing between the Parties.

10. CONFIDENTIALITY

10.1
The Consultant:

(a)
must not disclose any Confidential Information to any person without the prior written consent of the Principal; and

(b)
must take reasonable steps to ensure that the Confidential Information in its possession is kept confidential and protected against unauthorised use and access.

10.2
The Consultant agrees to use the Confidential Information solely for the purposes of the Services and for no other purpose.

10.3
Notwithstanding Clause 0, the Consultant may disclose Confidential Information to its officers, employees and permitted sub-contractors (“permitted recipient”) where such disclosure is essential to carrying out their duties or in accordance with this Agreement.

10.4
Before disclosing the Confidential Information to a permitted recipient, the Consultant will ensure that the permitted recipient is aware of the confidentiality requirements of this Agreement and is advised that he, she or it is strictly forbidden from disclosing the Confidential Information or from using the Confidential Information other than as permitted by this Agreement.  The Principal may, at its sole discretion and at any time, require the Consultant to arrange for a permitted recipient to execute a deed (in the form set out in [Schedule 7] or in such form as may be required by the Principal) relating to the non-disclosure and use of the Confidential Information and the Consultant will promptly arrange for such deed to be executed and provided to the Principal.

10.5
The Confidential Information must not be copied or reproduced by the Consultant and/or the permitted recipient without the express prior written permission of the Principal, except for such copies as may be reasonably required to accomplish the purpose for which the Confidential Information was provided pursuant to this Agreement.
10.6
If any person, being any partner, officer, agent, consultant, sub-contractor or employee of the Consultant, who has had access to the Confidential Information in accordance with this Agreement leaves the service or employ of the Consultant then the Consultant will procure that that person does not do or permit to be done anything which, if done or permitted to be done by the Consultant, would be a breach of the obligations of the Consultant under this Agreement.

[see Guide Note 10]

11. PRIVACY AND DISCLOSURE OF PERSONAL INFORMATION

11.1
Where the Consultant has access to Personal Information in order to fulfil its obligations under this Agreement, it must:

(a)
where the Consultant is responsible for holding the Personal Information, ensure that Personal Information is protected against loss and against unauthorised access, use, modification or disclosure and against other misuse;

(b)
not use Personal Information other than for the purposes of the Agreement, unless

(i)
required or authorised by law; or

(ii)
authorised in writing by the individual to whom the Personal Information relates but only to the extent authorised;
(c)
not disclose Personal Information without the prior written agreement of the Principal or the prior written agreement of the individual to whom the Personal Information relates, unless required or authorised by law. The Principal may, at its sole discretion and at any time, require the Consultant to arrange for a permitted recipient to execute a deed (in the form set out in [Schedule 7] or in such form as may be required by the Principal) relating to the non-disclosure and use of the Personal Information and the Consultant will promptly arrange for such deed to be executed and provided to the Principal;

(d)
ensure that only authorised personnel have access to Personal Information;

(e)
immediately notify the Principal if:

(i)
the individual to whom the Personal Information relates authorises the Consultant’s to use his/her Personal Information for other purposes;

(ii)
the individual to whom the Personal Information relates consents to the Consultant’s disclosing of his/her Personal Information; and/or

(ii)
it becomes aware that a disclosure of Personal Information is, or may be required or authorised by law;

(f)
make its employees, agents and sub-contractors aware of the Consultant’s obligations under this clause including, when requested by the Principal, requiring those employees, agents and sub-contractors to promptly sign a suitable privacy deed relating to Personal Information; and

(g)
comply with such other privacy and security measures as the Principal reasonably advises the Consultant in writing from time to time.

11.2
The Consultant must immediately notify the Principal upon becoming aware of any breach of Clause 0.

[see Guide Note 10]

ALTERNATIVE PRIVACY CLAUSE WHICH CAN BE SUBSTITUTED FOR CLAUSES 11.1 & 11.2 ABOVE

11.3
The Consultant must, and must ensure that its officers, employees, agents and sub-contractors, comply with the Principal’s privacy policy in respect of any Personal Information disclosed to the Consultant by the Principal or acquired by the Consultant in performing the Services.  A copy of the Principal’s privacy policy can be obtained at [insert website or other place where a copy of the Principal’s privacy policy can be obtained].

12. COPYRIGHT AND INTELLECTUAL PROPERTY

[see Guide Note 11]

12.1
The Consultant agrees and acknowledges that ownership of Intellectual Property rights in or in relation to New Contract Material vests upon its creation in the Principal.  The Consultant, upon request by the Principal, undertakes and agrees, at its own cost, to do all things necessary and execute all documents to permit the vesting of ownership and title of Intellectual Property in the Principal including, without limitation, obtaining from any sub-contractor, a written assignment to the Principal of the Intellectual Property rights created as a result of the person performing any part of the Services.

12.2
If ownership of or title in Intellectual Property in relation to New Contract Material is not capable of being vested in the Principal under Clause 0 because the Consultant itself does not own, and is unable at a reasonable cost to obtain ownership of, that Intellectual Property, the Consultant must at its own cost ensure that the Principal is suitably and irrevocably licensed to use and to sub-license the use of that New Contract Material or that Intellectual Property.

12.3
This Agreement does not affect the Intellectual Property rights of the Consultant and/or third parties in Existing Contract Material and the Consultant hereby grants, and ensures that relevant third parties grant to the Principal, without additional cost, a non-exclusive, irrevocable, transferable licence to use, reproduce, communicate to the public and adapt for its own purposes all those Intellectual Property rights but only as part of the Contract Material and any development of that material

12.4
The Consultant must ensure all licence fees and/or consents required under law are paid and/or obtained as a result of any reproduction, adaptation or use of any Intellectual Property or Contract Material necessary for the provision of the Services.

12.5
Unless it has obtained the prior written approval of the Principal to do otherwise, the Consultant must ensure that the Contract Material is used, copied, supplied or reproduced only for the purposes of this Agreement.  The approval of the Principal may be given or withheld in its absolute discretion and may be subject to such terms and conditions as the Principal considers appropriate.

12.6
(a)
The Consultant must hold or obtain consents from all authors of Existing Contract Material to its use and adaptation by the Consultant and the Principal, without restriction and without any requirement to attribute the Existing Contract Material to its authors.

(b)
Where the Consultant is an individual, the Consultant consents to any acts or omissions of the Principal in the exercise of the rights granted under Clauses 0 to 0 that might otherwise constitute an infringement of the Consultant’s Moral Rights.

(c)
Without limiting subclause (b), the Consultant consents, in relation to the New Contract Material:

(i)
not to be named as the author or creator of the works comprised in the New Contract Material or, at the Principal’s discretion, to being attributed as author of the works comprised in the New Contract Material in a form and manner acceptable to the Principal; and

(ii)
to the specific acts or omissions set out in Item 7 of Schedule 1. [see Guide Note 12]  
(d)
Prior to an individual commencing work in respect of the New Contract Material on behalf of the Consultant, the Consultant must obtain from that individual, in writing, and provide to the Principal, upon request:

(i)
all consents, permissions and assignments to enable the Principal to exercise in full, without cost to the Principal and without impediment, the rights granted under this Clause 0; and

(ii)
without limiting paragraph (i), a consent to any act or omission (including the specific acts or omissions set out in Item 7 of Schedule 1) which might otherwise infringe the Moral Rights of that individual.  If requested by the Principal, such consent will be in a form specified by the Principal. [see Guide Note 12]  
13. CONFLICT OF INTEREST

13.1
The Consultant undertakes that at the date of this Agreement, no conflict of interest exists or is likely to arise in the performance of the Services.  The Consultant must notify the Principal, in writing, immediately upon becoming aware of the existence, or possibility, of a conflict of interest.

13.2
On receipt of a notice under Clause 0 the Principal may:

(a.)
approve the Consultant continuing to perform the Services, which approval may be subject to reasonable conditions to ensure appropriate management of the conflict; or

(b.)
where in the Principal’s reasonable view the conflict of interest cannot be appropriately managed, exercise its rights of termination under this Agreement.

14. WARRANTIES, INDEMNITY AND RELEASE

14.1
(a)
The Consultant warrants that all personnel engaged in the performance of the Services are appropriately qualified, competent and experienced.

(b) The Consultant warrants that it will not, in carrying out the Services, infringe or breach or permit or suffer to be infringed or breached any Intellectual Property rights of any third party.

(c) The Consultant warrants and undertakes that all work done in connection with the Services will comply and conform with all applicable legislation and any regulations, by laws, ordinances, or orders made under such legislation as well as any applicable codes of conduct, policies, guidelines, quality assurance standards and all relevant Australian standards applicable to the Services.

14.2
The Consultant must indemnify and keep indemnified the Principal and its officers, employees and agents (“those indemnified”), from and against all actions, proceedings, claims, demands, costs, losses, damages and expenses (including reasonable legal costs and expenses), which may be brought against, made upon, or suffered or incurred by any of those indemnified arising directly or indirectly as a result of or in connection with:

(a)
any infringement or alleged infringement of any Intellectual Property rights (including Moral Rights) by the Consultant or any of its officers, employees, agents and/or sub-contractors in connection with the provision, supply or use of the Services or any Contract Material provided under this Agreement;

(b)
the provision of the Services to the extent that the same is due to a negligent, wilful or reckless act, default or omission of the Consultant or any of its officers, employees, agents and/or sub-contractors; and/or

(c)
any act or omission of the Consultant or any of its officers, employees, agents and/or sub-contractors resulting in personal injury to or the death of any person, or the loss of or damage to property,

and the Consultant hereby agrees to release and discharge the Principal from any actions, proceedings, claims or demands which, but for this provision, might be brought or made against or upon the Principal. 

14.3
The Consultant’s liability to indemnify those indemnified under this Agreement shall be reduced proportionally to the extent that any unlawful, wrongful, wilful or negligent act or omission of those indemnified caused or contributed to the liability or loss.

[see Guide Note 13]

15. MINIMUM INSURANCE REQUIREMENTS

15.1
Without limiting the Consultant’s obligations under this Agreement, the Consultant will, during the continuance of this Agreement and for a period of [twelve (12) months] after its expiration or termination, take out and maintain with a reputable insurance company the following insurance policies:

(a)
a broad form public liability policy of insurance in the amount of not less than [Twenty Million Dollars ($20,000,000)] in respect of each and every occurrence and unlimited in the aggregate for any one period of cover;

(b)
workers’ compensation insurance in accordance with applicable legislation in respect of all employees of the Consultant; and

(c)
a professional [liability / indemnity] policy of insurance in the amount of not less than [Five Million Dollars ($5,000,000)] in respect of each and every occurrence [and unlimited in the aggregate] for any one period of cover. [see Guide Note 14]  
15.2
The Consultant will, on request, produce to the Principal satisfactory evidence that the Consultant has effected and renewed the insurance policies referred to in Clause 0.

16. KEEPING OF RECORDS AND AUDIT

16.1
The Consultant must:

(a)
keep proper accounts, records (including information stored by computer and other devices) and time sheets in accordance with the accounting principles generally applied in commercial practice in respect of its time charge billing, its expenditure and fees and amounts payable to others properly engaged pursuant to this Agreement and retain the same for a period of seven (7) years; and

(b)
keep the operational records and project data relating to the provision of the Services securely and in a form and manner as to facilitate access and inspection under Clause 0 and retain the same  for a period of [two (2) / five (5)] years.

16.2
The Consultant must during the Term and for the periods specified in Clause 0 or 0 following the expiration or termination of this Agreement in relation to the materials specified in the relevant Clauses:

(a)
make available to or provide the Principal (or its nominee) with access to or copies of any Contract Material, records or other information relating to the Project which may be required by the Principal within a reasonable time of any request; and

(b)
participate promptly and cooperatively in any external review or audits conducted or instigated by the Principal or a NSW Government department or agency. 

17. DISPUTE RESOLUTION

17.1
The Parties shall attempt to settle a dispute in relation to this Agreement using the dispute resolution process provided for in this Agreement before resorting to court proceedings, provided however, nothing in this Clause will preclude either Party from seeking urgent interlocutory relief.

17.2
If the Principal requests it, the Consultant must continue performing this Agreement while a dispute is being dealt with in accordance with this Clause 17, other than the Services (or part thereof) the subject of the dispute, to the extent practicable to do so.

17.3
A Party claiming that a dispute has arisen must give written notice of the dispute to the other Party.  The Parties must endeavour in good faith to resolve the dispute within fourteen (14) days of receipt of a notice of dispute.

17.4
If a dispute is not  resolved within the fourteen (14) day period or such further period as the Parties agree in writing, the dispute shall be referred to the ACDC for mediation in accordance with the ACDC’s ‘Mediation Guidelines for Commercial Mediation’ which are operating at the time the matter is referred to the ACDC.  The ACDC’s mediation guidelines set out the procedures to be adopted, the process of selection of the mediator and the costs involved.  The terms of the ACDC’s mediation guidelines are hereby deemed incorporated into this Agreement .

17.5
The Parties shall do all things reasonably required to refer the dispute to mediation by ACDC.

17.6
In the event that the dispute has not been settled within twenty eight (28) days (or such other period as agreed to in writing between the Parties) after the appointment of a mediator, or if no mediator is appointed within twenty eight (28) days of the referral of the dispute to mediation, the Parties are free to pursue any other procedures available at law for the resolution of the dispute.

ALTERNATIVE CLAUSE 17.6 WHICH PROVIDES FOR REFERRAL TO ARBITRATION - USE ONLY IF BELIEVED NECESSARY - OTHERWISE DELETE.

17.7
17.6
In the event that the dispute has not been settled within twenty eight (28) days (or such other period as agreed to in writing between the Parties to the dispute) after the appointment of a mediator, or if no mediator is appointed within twenty one (21) days of the referral of the dispute to mediation, the dispute shall be submitted to arbitration conducted by ACDC in accordance with ACDC arbitration rules as administered by ACDC which are incorporated by reference. The arbitrator shall not be the same person as the mediator in respect of the particular dispute.  The Parties to a dispute shall do all things reasonably required for the dispute to be referred to arbitration by ACDC.
18. TERMINATION FOR CONVENIENCE

18.1
The Principal may, at any time terminate this Agreement for convenience, by giving thirty (30) days’ notice in writing to the Consultant, such termination being effective upon expiry of this thirty (30) day period.

18.2
If the Principal terminates this Agreement for convenience:

(a)
the Principal will pay the Consultant any unpaid Fees which relate to Services properly performed up to the date of termination, less any amounts payable by the Consultant to the Principal under Clause 0 in relation to pre-paid amounts.

(b)
the Principal will reimburse the Consultant its unavoidable costs and expenses directly incurred as a result of termination provided that any claim by the Consultant:

(i)
does not exceed an amount of the cap on reimbursable unavoidable costs in the event of termination for convenience, as specified in Item 8 of Schedule 1;

(ii)
is supported by satisfactory written evidence of the costs claimed; and
(iii)
will be in total satisfaction of the liability of the Principal to the Consultant in respect of this Agreement and its termination.
(c)
the Consultant must do everything reasonably possible to prevent or otherwise mitigate any losses resulting to the Consultant from the termination.
19. TERMINATION FOR CAUSE

19.1
The Principal may, by notice in writing to the Consultant, immediately terminate this Agreement if the Consultant:

(a)
commits a material breach of this Agreement which, in the Principal’s opinion, is not capable of being remedied;

(b)
fails to remedy a material breach which, in the Principal’s opinion is capable of being remedied, within seven (7) days of receiving notice from the Principal requiring it to remedy that breach, or such longer period as the Principal may reasonably allow having regard to the nature of the breach and a reasonable time to remedy it;

(c)
is declared bankrupt or bankruptcy proceedings have commenced against the Consultant or it becomes subject to any form of insolvency administration; or

(d)
is the subject of proceedings or investigations commenced or threatened by the Independent Commission Against Corruption, the police service or similar public body.

19.2
If the Principal terminates this Agreement for cause the Principal may:
(a)
contract with any other person to complete the provision of Services;

(b)
deduct any loss or damages arising from or in connection with the termination (which may be as ascertained and certified by the Principal) from any money due, or which may become due, to the Consultant (whether under this Agreement or otherwise); and/or

(c)
recover in an appropriate court the balance of any outstanding loss or damage remaining unpaid as a debt due and payable by the Consultant to the Principal.

19.3
For the purposes of the termination provisions in the Agreement, the Consultant acknowledges that a series of minor breaches may constitute a “material breach”.
20. CONSEQUENCE OF TERMINATION

20.1
Without limiting the Principal’s rights in relation to this Agreement, if the Principal pre-paid any amounts to the Consultant for Services to be performed which at the date of termination have not been performed and this Agreement is terminated for any reason:
(a)
the Consultant must refund to the Principal such prepaid amounts, within seven (7) days of termination of this Agreement; and
(b)
the Principal may recover in an appropriate court the balance of any prepaid amount not refunded as a debt due and payable by the Consultant to the Principal.
20.2
The Consultant must, except to the extent approved by the Principal in writing, deliver to the Principal, within seven (7) days of termination or expiry of this Agreement all Confidential Information of the Principal, all Personal Information, all the Principal’s Material and Contract Material including copies of the same.

20.3
The provision dealing with the return of Materials upon termination or expiry of this Agreement does not prevent the Consultant from keeping a bona fide copy of the Contract Material for its records, subject to the confidentiality and privacy requirements contained in this Agreement.

20.4
Any termination of this Agreement is without prejudice to any accrued rights or remedies of either Party.
20.5
The covenants, conditions and provisions of this Agreement which are capable of having effect after the expiration of this Agreement shall remain in full force and effect following the expiration or termination of this Agreement.  

21. GENERAL

21.1
The Consultant agrees to provide such assistance as may be reasonably requested by the Principal to publicise and promote the Project.

21.2
No failure or delay by the Principal in exercising any right, power or remedy under this Agreement and no course of dealing or grant by the Principal to the Consultant of any time or consideration or other indulgence, will operate as a waiver of the breach or a default by the Consultant.  Any waiver by the Principal of a breach of this Agreement must be in writing and will not be construed as a waiver of any further breach of the same or any other provision.

21.3
If any part of this Agreement is prohibited, void, voidable, illegal or unenforceable, then that part is severed from this Agreement but without affecting the continued operation of the remainder of the Agreement.

21.4
Unless otherwise specifically provided for under this Agreement, any variation to the Agreement, including any variation to the Schedules, must be in writing and signed by both Parties.

21.5
The Consultant acknowledges and agrees that neither the Consultant or any of the Consultant’s officers, employees, agents and/or sub-contractors:

(a)
are or will be officers, employees, agents and/or partners of the Principal; and

(b)
will represent that they are officers, employees, agents and/or partners of the Principal.

21.6
Any communication to a Party to this Agreement:

(a)
must be in writing addressed to the intended recipient at the address shown in Item 9 of Schedule 1 or the address last notified by the intended recipient to the sender; and

(b)
will be deemed to be served:

(i)
in the case of delivery in person - when delivered to the recipient’s address for service and a signature received as evidence of delivery;

(ii)
in the case of delivery by post, it will be deemed received within three business days of posting; 

(iii)
if a communication is sent by facsimile and the sender’s facsimile machine produces a transmission confirmation report indicating that the facsimile was sent to the addressee’s facsimile machine, the report will be prima facie evidence that the facsimile was received by the addressee at the time indicated on that report; or

(iv)
in the case of delivery of email, on receipt of confirmation by the sender that the recipient has received the email,

provided however, if delivery or receipt of a communication is on a day which is a Saturday, Sunday, bank holiday or public holiday in the place to which the communication is sent or is later than 5 pm (local time in that place) it will be deemed to have been duly given or made at 9 am (local time at that place) on the next day which is not a Saturday, Sunday, bank holiday or public holiday in that place. 

[see Guide Note 15]

21.7
The Agreement constitutes the entire agreement between the Parties.  Any prior arrangements, agreements, representations or undertakings are superseded. 

21.8
This Agreement will be governed and construed in all respects in accordance with the laws of the State of New South Wales and the Parties hereby submit to the non exclusive jurisdiction of the Courts of the State of New South Wales. 

EXECUTED AS AN AGREEMENT

[Execution clause for a Government Department or Government Agency with no separate legal status]

	SIGNED BY [insert name & title] of [insert name of Government Department or Government Agency] for and on behalf of the Crown in right of State of New South Wales but not so as to incur any personal liability in the presence of: 

………………………………………………

Signature of Witness

………………………………………………

Print name of Witness


	)

)

)

)

)

)


	……………………………………………

[insert name]


[EXECUTION CLAUSE FOR A STATE OWNED CORPORATION OR CORPORATION CONSTITUTED UNDER OTHER LEGISLATION]

	THE [SEAL/COMMON SEAL] of [insert name of Government corporation] is affixed in accordance with its Constitution in the presence of:

Signature of Authorised Person

Print name of Authorised Person

…………………………………………

Office Held
	)

)

)

)


	Signature of Authorised Person

…………………………………………

Print name of Authorised Person

…………………………………………..

Office Held


 [ALTERNATE EXECUTION CLAUSE FOR THE PRINCIPAL]
	SIGNED on behalf of [insert name of Principal] by [insert name of person signing on the Principal’s behalf] but not so as to incur any personal liability in the presence of:

……………………………………………….

Signature of Witness

………………………………………………

Print Name of Witness


	)

)

)

)


	……………………………………….

[insert name of person signing on the

Principal’s behalf]




[EXECUTION CLAUSE FOR THE CONSULTANT IF THE CONSULTANT IS A COMPANY]

	THE COMMON SEAL of [insert Consultant’s name] is affixed in accordance with its Constitution in the presence of:

……………………………………………….

Signature of Authorised Person

………………………………………………..

Print name of Authorised Person

………………………………………………..

Office Held
	)

)

)


	Signature of Authorised Person

…………………………………………

Print name of Authorised Person

…………………………………………..

Office Held


[EXECUTION CLAUSE FOR THE CONSULTANT IF THE CONSULTANT IS AN INDIVIDUAL]
	SIGNED BY [insert name of Consultant]


in the presence of:

Signature of Witness

Print name of Witness
	)

)

	……………………………………………

Signature of Consultant


SCHEDULE 1
	Item 1 
	Commencement Date (Clause 2.1)
[insert date]



	Item 2 
	Term (Clause 2.1)

[              ] to [            ] or such other later date as may be agreed between the Parties.



	Item 3 
	Specified Personnel (Clause 3.4)
[insert name]

Position Category:

Telephone:

Mobile:

Facsimile:

Email:
[insert name]

Position Category:

Telephone:

Mobile:

Facsimile:

Email:
[insert name]

Position Category:

Telephone:

Mobile:

Facsimile:

Email:



	Item 4 
	The Consultant’s Representative (Clause 5.1)

Name:

Address:

Telephone:

Mobile:

Facsimile:

Email:




	Item 5 
	Principal’s Representative (Clause 5.2)

Name:

Address:

Telephone:

Mobile:

Facsimile:

Email:


	Item 6 
	Fee (Clause 6.1)

[                ]

[exclusive/inclusive] of GST



	Item 7 
	Consent to acts/omissions which otherwise infringe Moral Rights (Clause 12.6(c)(ii) and Clause 12.6(d)(ii))

· [complete as appropriate, if applicable]



	Item 8 
	Cap on Reimbursable Unavoidable Costs (Clause 18.2(b)(i)

[[                ] Dollars ($[        ])] / [Amount equal to the Fee set out in Item 6 of Schedule 1 less the amount of any part of the Fee already paid to the Consultant as at the date of termination]



	Item 9 
	Notices (Clause 21.6)

To the Consultant:

Name:

Address:

Telephone:


Mobile:



Facsimile:



Email:

[see Guide Note 15]
To the Principal:

Name:



Address:



Telephone:


Mobile:



Facsimile:



Email:

[see Guide Note 15]



Schedule 2

project objectives

(Clause 2.2)
schedule 3

specified timeframes

(Clause 3.1)

	DATE/MONTH
	ACTIVITY

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


schedule 4

PAYMENT SCHEDULE
(Clause 6.1)

	DATE/MILESTONE
	$

	
	

	
	

	
	

	
	

	
	

	TOTAL FEE
	


schedule 5

REPORTS TO BE PROVIDED BY THE CONSULTANT

(Clause 3.5(b))

schedule 6

STATUTORY DECLARATION BY SUB-CONTRACTOR

(Clause 3.7(e))

I,……………………………………………………………………………..………. 

(insert name)

of  ,……………………………………………………………………………..………. 

(insert address)

do solemnly and sincerely declare as follows:

1.
[insert full sub-contractor company name and its ACN or ABN] (“the Sub-contractor”) has been selected as a sub-contractor to [insert full name of Consultant] (the “Consultant”) for the performance of a contract with [insert full name of Principal] (the “Principal”) dated [insert date] for the [insert short description of Project/Consultancy Services] ("the Agreement").

2.
The sub-contractor is aware of the relevant contractual terms and conditions of the Agreement and will be entering into a sub-contract with the Consultant in the near future on terms that will not be inconsistent with the Agreement for [insert short description of the sub-contract] ("the Sub-Contract").


[insert additional provisions to be included in the Statutory Declaration, as applicable]

3.
There are not reasons of which I am aware that would prevent the Sub-Contract from being signed and performed in a manner that would allow the satisfactory and timely performance of the Agreement and the Sub-contract.

And I make this declaration conscientiously believing the same to be true by virtue of the provisions of the Oaths Act 1900 (NSW).

Subscribed and declared at

)

this     
day of 

    200  )

before me:




)

……………………………………..……

………………………………….

Signature of Justice of the Peace/Solicitor

Signature of person making the 









declaration

………………………………

               (Print name)
schedule 7

CONFIDENTIALITY AND PRIVACY DEED

(Clauses 10.4 & 11.1(c))

THIS DEED dated the

day of




[200 ]
BETWEEN
[insert name of Government Agency or Department] [see Guide Note 1] ABN [insert ABN] of [insert address] ("the Principal")

AND
[insert name of the person required to sign the Deed] (the “Recipient").

RECITALS:

A.
The Recipient is an officer, employee, agent or sub-contractor of the Consultant.

B. The Consultant has entered into the Consultancy Agreement with the Principal. 

C. In the course of the Recipient performing certain services for the Principal (whether directly or indirectly) pursuant to the Consultancy Agreement, the Recipient will have access to and may become aware of Confidential Information and Personal Information belonging to or in the possession of the Principal.

D. Improper use or disclosure of the Confidential Information or the Personal Information could damage the Principal’s ability to perform its governmental/statutory functions and could result in irreparable harm to the Principal.

E. The Recipient gives the undertakings contained in this Deed to, and for the benefit of the Principal on the terms and conditions herein contained.

OPERATIVE PROVISIONS

1.
DEFINITIONS & INTERPRETATION

1.1
Unless specified in Clause 1.2 of this Deed, capitalised terms have the meaning given to them in the Consultancy Agreement.

1.2
In this Deed including the Recitals, unless the context otherwise requires:

“Confidential Information” means any information and all other knowledge at any time disclosed (whether in writing or orally) to the Recipient by the Principal or the Consultant or acquired by the Recipient in the course of the Recipient performing certain services for the Principal (whether directly or indirectly) pursuant to the Consultancy Agreement that:

(a)
is by its nature confidential;

(b)
is designated by the Principal as confidential; or

(c)
the Recipient knows or ought to know is confidential;

and includes but is in no way limited to:

(d)
the Contract Material;

(e)
the Principal’s Material;

(f)
any material which relates to the affairs of a third party;

but does not include information which:

(g)
is or becomes public knowledge other than by breach of this Deed;

(h)
is in the lawful possession of the Recipient without restriction in relation to disclosure before the date of receipt from the Principal or the Consultant, as the case may be; or

(i)
is required to be disclosed pursuant to law, regulation, legal process or a regulatory authority;

“Consultancy Agreement” means the Consultancy Agreement between the Principal and the Consultant dated [insert date] for the provision of [insert short description of the Project/Consultancy Services]; 

“Express Purpose” means [complete as appropriate.  The nature of the services to be performed by the Recipient should be specifically identified]; and

“Personal Information” means information or an opinion (including information or an opinion forming part of a database) whether true or not and whether recorded in a material form or not, about an individual whose identify is apparent or can reasonably be ascertained from the information or opinion.

1.3
Except where the context otherwise requires:

(a)
a reference to a person which has ceased to exist or has been reconstituted, amalgamated or merged, or other functions of which have become exercisable by any other person or body in its place, shall be taken to refer to the person or body established or constituted in its place by which its said functions have become exercisable;
(b)
no rule of construction operates to the detriment of a party only because that party was responsible for the preparation of this Deed or any part of it;
(c)
the headings and index in this Deed are for convenience only and do not affect the interpretation of this Deed;
(d)
words importing a gender include any other gender;

(e)
persons will be taken to include any natural or legal person; and
(f)
where a word or phrase is given a defined meaning in this Deed, any other part of speech or other grammatical form in respect of such word or phrase shall unless the context otherwise requires have a corresponding meaning.

2.
CONFIDENTIAL INFORMATION

2.1
The Recipient must keep the Confidential Information in confidence and must not disclose the Confidential Information to any person without the prior written consent of the Principal.

2.2
The Principal may grant or withhold its consent in its absolute and unfettered discretion and may impose conditions on that consent, as the Principal sees fit.  If the Principal grants consent subject to conditions, the Recipient must comply with those conditions.

2.3
Without limiting the generality of Clause 2.1, the Principal may require that the Recipient procures the execution of a deed by the person to whom the Recipient proposes to disclose the Confidential Information, on terms substantially similar to the terms of this Deed.

2.4
The Recipient:

(a)
may use the Confidential Information for the Express Purpose only and must not use the Confidential Information for any other purpose;
(b)
must not copy or reproduce the Confidential Information without the prior approval of the Principal;

(c)
must take all necessary precautions to prevent unauthorised access to or copying of the Confidential Information; and

(d)
must comply with any direction of the Principal regarding the safekeeping and storage of Confidential Information.

2.5
(a)
Immediately upon request, the Recipient must deliver to the Principal all documents and any material in the possession or control of the Recipient containing Confidential Information.

(b)
If the Principal makes a demand for the return of documents or any material containing Confidential Information, and the Recipient is aware that documents containing the Confidential Information are beyond his or her possession or control, then the Recipient must provide full details of where the documents containing the Confidential Information are, and the identity of the person in whose custody or control they lie.

(c)
A reference to “documents” or “materials” in this Clause 2.5 includes material in any form of storage of information, whether visible to the eye or not.

3.
PRIVACY AND DISCLOSURE OF PERSONAL INFORMATION

3.1
Where the Recipient has access to Personal Information in order to perform the services for the Principal referred to in Recital ‘C’, it must:

(a)
where the Recipient is responsible for holding Personal Information, ensure that Personal Information is protected against loss and against unauthorised access, use, modification or disclosure and against other misuse;

(b)
not use Personal Information other than for the Express Purpose only unless

(i)
required or authorised by law; or

(ii)
authorised in writing by the individual to whom the Personal Information relates but only to the extent authorised;

(c)
not disclose Personal Information without the prior written agreement of the Principal or the prior written agreement of the individual to whom the Personal Information relates, unless required or authorised by law;

(d)
ensure that only authorised personnel have access to Personal Information;

(e)
immediately notify the Principal if:

(i)
the individual to whom the Personal Information relates authorises the Recipient’s to use his/her Personal Information for other purposes;

(ii)
the individual to whom the Personal Information relates consents to the Recipient’s disclosing of his/her Personal Information; and/or

(iii)
it becomes aware that a disclosure of Personal Information is, or may be required or authorised by law; and

(f)
comply with such other privacy and security measures as the Principal reasonably advises the Recipient in writing from time to time.

3.2
The Recipient must immediately notify the Principal upon becoming aware of any breach of Clause 3.1

ALTERNATIVE PRIVACY CLAUSE WHICH CAN BE SUBSTITUTED FOR CLAUSES 3.1& 3.2  ABOVE

3.3
The Recipient must, and must ensure that its officers, employees, agents and sub-contractors, comply with the Principal’s privacy policy in respect of any Personal Information disclosed to the Recipient by the Principal or acquired by the Recipient in performing the services for the Principal referred to in Recital ‘C’.  A copy of the Principal’s privacy policy can be obtained at [insert website or other place where a copy of the Principal’s privacy policy can be obtained].
4.
CONFLICT OF INTEREST

4.1
The Recipient warrants that before entering into this Deed it has disclosed to the Principal all the past, current and anticipated interests of the Recipient which may conflict with or restrict the Recipient in performing the services for the Principal referred to in Recital ‘C’ fairly and independently.

4.2
The Recipient shall not during the course of performing the services, engage in any activity or obtain any interest likely to conflict with or restrict the Recipient in providing services to the Principal fairly and independently and shall immediately disclose to the Principal such activity or interest.

5.
SURVIVAL

5.1
This Deed will survive termination of the services referred to in Recital ‘C’ and the expiry or termination of Consultancy Agreement.

6. NOTICES

6.1
A notice under this Deed must be in writing and forwarded to the address, facsimile number or the email address of the intended recipient as specified below or the address last notified by the intended recipient to the sender:

The Recipient’s contact name and address:

Name:

Address:

Facsimile:

Email:

Telephone:




Mobile:

[see Guide Note 15]

The Principal’s contact name and address:

Name:

Address:

Facsimile:

Email:

Telephone:




Mobile:

[see Guide Note 15]

6.2
A notice under this Deed will be deemed to be served:

(a.)
in the case of delivery in person - when delivered to the recipient’s address for service and a signature received as evidence of delivery;

(b.)
in the case of delivery by post - within three business days of posting;

(c.)
in the case of delivery by facsimile – at the time of dispatch if the sender receives a transmission report which confirms that the facsimile was sent in its entirety to the facsimile number of the recipient; and

(d.)
in the case of delivery by email, on receipt of confirmation by the recipient that the recipient has received the email.

6.3
Notwithstanding Clause 6.2, if delivery or receipt of a communication is on a day which is not a business day in the place to which the communication is sent or is later than 5 pm (local time in that place) it will be deemed to have been duly given or made at 9 am (local time at that place) on the next business day in that place.

7.
GENERAL

7.1
This Deed must not be construed to exclude the operation of any principle of law or equity intended to protect and preserve the confidentiality of the Confidential Information.

7.2
The rights and remedies provided under this Deed are cumulative and not exclusive of any rights or remedies provided by law or any other such right or remedy.

7.3
No failure or delay by the Principal in exercising any right, power or remedy in relation to this Deed and no course of dealing or grant by the Principal to the Recipient of any time or other consideration, will operate as a waiver of the breach or a default by the Recipient.  Any waiver by the Principal of a breach of this Deed will not be construed as a waiver of any further breach of the same or any other provision.
7.4
All amendments to this Deed must be in writing, signed by both parties and executed in the form of a deed.

7.5
All consents, approvals and waivers given under this Deed must be writing.

7.6
This Deed is governed by, and must be construed in accordance with, the laws in force in the State of New South Wales.

7.7
Each party submits to the exclusive jurisdiction of the Courts exercising jurisdiction in the State of New South Wales and the courts of appeal therefrom.

EXECUTED AS A DEED 

Execution by the Principal:
	SIGNED, SEALED AND DELIVERED on behalf of [insert name of Principal] by [insert name of person signing on the Principal’s behalf] not so as to incur any personal liability in the presence of:

……………………………………………….

Signature of Witness

………………………………………………

Print Name of Witness


	)

)

)

)


	……………………………………….

[insert name of person signing on the

Principal’s behalf]




Execution by the Recipient:
	SIGNED, SEALED AND DELIVERED by  [insert name of Recipient]


in the presence of:

Signature of Witness

Print name of Witness
	)

)

	……………………………………………

Signature of Recipient


annexure “A”
REQUEST FOR TENDER

annexure “B”

CONSULTANCY PROPOSAL

annexure “C”

CONSULTANT’S PROPOSED BUDGET
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