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Consultancy Agreement 
The Crown Solicitor's Office has amended and updated a Consultancy Agreement which had previously been used by the Premier’s Department and a number of agencies as a precedent.  This updated document may assist agencies in preparing their own agreements.

It is strongly recommended that any agency intending to use this Agreement seek legal counsel in formalising and finalising the final Agreement.

The updated document takes into consideration recent changes in the law dealing with privacy, disclosure of personal information and moral rights.  Matters such as liability caps, levels of insurance, questions of indemnity and intellectual property rights are just a few issues that need consideration in relation to specific clauses. The Agreement also contains clauses regarding dispute resolution reflective of the Government's policy in this regard. This is another issue that may or may not be appropriate depending on the particular consultancy.

The Crown Solicitors Office has prepared Guide Notes to assist the use of the updated Consultancy Agreement.  Please read through these Guide Notes before using the updated Consultancy Agreement as a base.

Guide Note 1

Government Departments are not legal entities but, in law, are merely emanations of the Crown which is a legal entity.  Where the entity entering into the Consultancy Agreement is:

· a Government Department; or

· a Government Agency that is not a legal entity or has no separate legal status,

the following description of the Principal should be used:

“[insert name and title of the Minister/Chief Executive/senior office holder with appropriate delegation] of [insert name of Government Department/Government Agency] acting for and on behalf of the Crown in right of the State of New South Wales”

Where the Government entity entering into the Consultancy Agreement is a legal entity (eg., a corporation established under the State Owned Corporations Act 1989 (NSW) or under other legislation), the corporate name of the entity should be used.  The corporate entity should not generally contract so as to bind the Crown.  See the Premier’s Memorandum No.91-2 (Guidelines for the formation and operation of subsidiary companies by departments and statutory authorities).  Check also that the corporate entity has the statutory power to enter into the Consultancy Agreement.

Guide Note 2

Where the Consultant is a company, the full corporate name of the company should be used.  A free company name search is available at www.search.asic.gov.au/gns001.html .  Where appropriate, a company search on the Consultant should be undertaken by the Principal before entering into the Consultancy Agreement.  A free Australian Business Number search is available from the ATO’s website www.abr.business.gov.au.

Where the Consultant is/are an individual/individuals, the full name(s) of the individual(s) should be used.

Where the Consultant is an unincorporated partnership, the partnership name can be used.  The Rules of Court in each Australian jurisdiction now state that a partnership can be sued in the firm’s name.  

A business name is not a legal entity and must not, by itself, be used as the name for the Consultant.  The name(s) of the owner(s) of the business name should be inserted as follows:

“[insert name of first owner] of [insert address of first owner], [insert name of second owner] of [insert address of second owner] and [insert name of third owner] and [insert address of third owner] trading under the business name “[insert business name]”

Where appropriate, a business name search should be undertaken by the Principal to ascertain/confirm the identity of the owners of the business name.

Care should be taken when contracting with unincorporated associations (eg., a club or society) as it may be difficult to enforce a contract against the members or the committee members of an unincorporated association.  Legal advice should be sought in this case. 

Where an association is incorporated (eg., under the Associations Incorporation Act 1984 (NSW)), the association can be sued in its own name.  The name of the incorporated association should be used.

Where the Consultant is a ‘consortium’ of legal entities, care should be taken to identify the appropriate parties who should enter into the Consultancy Agreement.  The Consultancy Agreement has been drafted on the basis that its binds each  entity separately and all the consortium entities jointly (see Clause 1.7).  

Guide Note 3

Where appropriate, other defined terms, reflective of the particular services that are to be provided by the Consultant, should be included in Clause 1.1.

Guide Note 3A

Consideration should be given as to whether sub-clause (g) in the definition “Confidential Information” is necessary.  Where appropriate, sub-clause (g) should be deleted.

Guide Note 4
The Consultancy Agreement has been drafted on the basis that the “Request for Tender” issued by the Principal and the “Proposal” submitted by the Consultant will form part of and be attached as Annexure “A” and Annexure “B” respectively, to the agreement.  It is also assumed that an adequate description of the “Project” and the “Services” is set out in the Request for Tender and the Proposal.  Where:

(a)
the “Request for Tender” and the “Proposal” are not to be annexed to the Consultancy Agreement; and/or

(b)
the “Request for Tender” and the “Proposal” do not contain an adequate description of the Services to be provided, 

the definitions of these terms should be amended as appropriate.  If necessary, a full description of the Services should be included as an additional schedule to the Consultancy Agreement.

Guide Note 5
The Consultancy Agreement has been drafted to allow for the “Project Objectives” to be set out separately in Schedule 2.  Where there are no project objectives for inclusion, that definition may be omitted from Clause 1.1.  It will also be necessary to omit all references to the “Project Objectives” in the definition of ‘Services’, in Clause 2.2 and in Schedule 2.

Guide Note 6
The timeframe within which the consultancy services are required to be provided should be specified in the agreement – there is provision in Schedule 3 of the Consultancy Agreement for the timetable to be included.  Where “time is of the essence” in relation to the provision of the consultancy services, Clauses 3.1 should be amended.  Clause 8 (which permits an extension of time) may also need to be amended to suit the particular requirements of the consultancy.
Guide Note 7
To ensure that the particular expertise or experience of the individuals who have been nominated in the Consultant’s proposal or tender are available to carry out the services, the names and details of such individuals should be specified in the Consultancy Agreement (see Item 3 of Schedule 1).  Clause 3.4 provides that the Consultant may not substitute another person for a Specified Personnel without the Principal’s agreement.

Guide Note 8

Clause 3.5 requires the Consultant to provide progress reports to Principal.  The frequency of such reports should be specified.  There is also provision for details of any other reports which are required to be provided as part of the consultancy services to be specified in Schedule 5 of the Consultancy Agreement.

Guide Note 9
The basis upon which the fees for the consultancy services should be paid (eg., periodically, on specific dates and/or on the achievement of specified milestones) should be set out in the Payment Schedule.

Where appropriate, the basis upon which the Consultant’s expenses will be reimbursed, should be specified (eg. as per the budget set out in the Consultant’s proposal, as set out in an annexure to the Consultancy Agreement and/or as from time to time agreed in writing).  (See Clause 6.3)

Guide Note 10

The confidentiality and privacy provisions contained in Clauses 10 and 11 will need to be modified where the Consultant requires reciprocal confidentiality and privacy obligations from the Principal.

Guide Note 11
Copyright and other intellectual property right issues require careful attention.  Clause 12.1 has been drafted on the basis that the Principal will own any new intellectual property rights in any New Contract Material which is brought into existence by the Consultant in the course of performing the Consultancy Agreement.  The Consultant may, in some cases, insist that it owns any newly created intellectual property rights.  Where the Consultant insists on owing the newly created intellectual property rights, the Principal should ensure that it obtains an irrevocable perpetual licence to use such intellectual property rights.  Clauses 12.1 and 12.2 will need to be redrafted as appropriate.

Guide Note 12

“Moral rights” are rights relating to a creator’s reputation in connection with his or her work.  Moral rights are granted only to individuals, generally last as long as the copyright in the work and apply to a wide range of works including:

· literary works such as manuscripts, articles, other text materials, software and databases; 

· artistic works such as photographs, paintings, drawings, maps, architecture and sculpture; and

· dramatic and musical works and cinematograph film.

The Copyright Act 1968 (Cth) recognises three moral rights:

1.
the right to be named as the author or creator of the work, known as the right of attribution of ownership;

2.
the right not to have authorship of the work falsely attributed, known as the right against false attribution; and

3.
the right not to have the work altered in a prejudicial way, known as the right of integrity (eg, distortion, mutilation or material alteration of the work which is prejudicial to the creator’s honour or reputation).

Remedies available to the creator of the work for infringement of his or her moral rights include damages, an injunction to prevent or stop the particular activity constituting the infringement, a public apology or an order to remove or reverse the derogatory treatment of the work.  A “defence” applies if the infringing act was reasonable having regard to all of the relevant circumstances.  Section 195AR of the Copyright Act  lists various factors to consider – for example, the nature of the work, purpose for which the work is used, relevant industry practice, the difficulty or expense that would have been incurred as a result of identifying the creator and so on.

Copyright creators can give consent to acts or omissions (whether past or future) which may otherwise infringe their moral rights.  Generally, consent may only be given in relation to:

(a)
specified work(s) existing when the consent is given; or 

(b)
specified work(s) of a particular description, the making of which has not begun or that is/are in the course of being made.  

However, blanket consents may be given by an employee for the benefit of his/her employer in relation to all works made or to be made by the employee in the course of his/her employment (for example, as a term of their employment contract).  

Where the creator is a contractor or consultant, consents must be specific, both in relation to the works and the acts or omissions to which the consent applies.  (See ss. 195AW and 195AWA, Copyright Act).  

If the Principal proposes to use the New Contract Material for a purpose or in such a manner that would otherwise infringe the moral rights of the Consultant or the creator of the material, the specified acts or omissions  which would otherwise infringe the Consultant’s/creator’s moral rights should be listed in Item 7 of the  Schedule 1. 

Guide Note 13

Appropriateness of the indemnity clause is a risk management matter for the Principal to consider and any such clause should comply with the TMF’s contract of coverage.  If there is any doubt, the advice of the TMF Fund Manager should be sought by the Principal.  Note that an indemnity has not been provided in respect of losses suffered through the breach of the agreement.  This is because the view has been taken that any indemnity for losses caused by breach would deliver no greater remedy that a suit for breach.

Note that a Consultant might request the incorporation of a limitation of liability provision which:

· exclude implied warranties other than as expressly provided for in the Consultancy Agreement;

· limits the Principal’s remedies to re-performance/repair as permitted under the Trade Practices Act 1974 (Cth);

· caps the Consultant’s liability; and/or

· excludes liability for consequential losses.
The Principal should vigorously oppose the incorporation of any such provisions.  As in the case of the indemnity provision, ultimately the appropriateness of a limitation of liability clause is a risk management matter for the Principal to consider and any clause must comply with the TMF contract of coverage.  Again, if there is any doubt, the advice of the TMF Fund Manager should be sought.
Clause 14.3, which provides for the Consultant’s liability under the indemnity in Clause 14.2 to be apportioned where the indemnified party contributed to the loss, may be omitted where appropriate.  Note however, that notwithstanding the omission of Clause 14.3 from the Consultancy Agreement, the Courts may nevertheless in appropriate circumstances apportion liability.

Guide Note 14
The appropriate level of insurance and duration should be assessed with reference to the Treasury Managed Fund (“TMF”) contract of coverage, the size/risk of the contract and the Consultant’s ability to obtain the required levels and types of insurance. If there is any doubt, the advice of the TMF Fund Manager should be sought by the Principal.

It should be noted that TMF currently advises a minimum limit of $20,000,000 for broad form public liability insurance and $5,000,000 for professional liability insurance.  

Maintenance of public liability and professional liability insurance for a period of 12 months post termination or expiry of the Consultancy Agreement is not unusual.

Where the Consultant is a ‘consortium’ of different legal entities, special insurance arrangements may be required.

Guide Note 15
By inserting an email address, a party agrees that notices may be served on that party by email.  Delete the reference(s) to the email, if appropriate.
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