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Guide Notes 
Consultancy Agreement 
Purpose of Guidelines
The NSW Government expects that the professional expertise of public employees will be used as a first option in preference to engaging consultants. Consultants should be engaged only when the required professional expertise is not available internally or cannot be provided in a more cost effective manner than can be obtained by engaging a consultant.

In the above context, the purpose of this document is to set out the key expectations of the Government regarding the engagement and use of consultants and to provide advice on best practices. This document replaces the Guidelines for the Engagement and Use of Consultants issued in August 2000.
Application of Guidelines

Under the Public Sector Management (Goods and Services) Regulation 2000 and its predecessors (the Public Sector Management (Goods and Services) Regulation 1995 and the Public Sector Management (Stores and Services) Regulation 1988), authority to procure goods and services for the Public Service lies with the State Contracts Control Board (“SCCB”) and with agencies with delegated authority from the SCCB.  The SCCB may also grant exemptions from the operation of the Regulation.  In late October 1991 an exemption was granted under the then Clause 41 of the Public Sector Management (Stores and Services) Regulation 1988, to heads of departments concerning the procurement of consultancy services:

“Persons heading the organisations listed in Schedules 1 and 2 of the Public Sector Management Act being exempted from compliance with the Public Sector Management(Stores and Services) Regulation-Parts 3 to 6 in respect of the procurement of consultancy services without reference to the State Contracts Control Board, but subject to the following conditions:-

(a) Compliance by the organisation with the Premier’s Department Office of Public Management Guidelines for the Engagement and Use of Consultants, May 1990 or as issued from time to time;

(b) The person(s) authorised to enter into such consultancy service contracts shall be the person(s) heading or from time to time authorised by the organisation to enter into such contracts.”
The reference in the exemption to the heads of “organisations listed in Schedules 1 and 2 of the Public Sector Management Act” at the time of issue of this document should now be read as a reference to the heads of organisations listed in Schedule 1 of the Public Sector Employment and Management Act 2002.  The reference to Parts 3 to 6 of the Public Sector Management (Stores and Services) Regulation 1988 should now be read as a reference to Parts 3 to 5 of the Public Sector Management (Goods and Services) Regulation 2000. 

The engagement and use of consultants by departments, authorities and agencies listed in Schedule 1 of the Public Sector Employment and Management Act 2002 must therefore comply with Premier’s Department Guidelines for the Engagement and Use of Consultants.
These organisations will need to be aware of other relevant requirements contained in legislation or elsewhere including policies of the NSW Government for example policy on NSW Government Procurement.  As these guidelines are issued under Premier’s Department Circular and are current at the date of issue it is recommended that a check be made of subsequent Circulars and Memoranda in case certain aspects may have been superseded or amended by subsequent policy releases.
Contracts for goods and services, are covered by a separate delegation by the SCCB and limited to procurements valued at less than $150,000 unless available on a period contract.
Delegations of authority to engage consultants must be distinguished from delegations to incur expenditure. The latter delegations are made by Ministers and set limits on the expenditure which may be incurred.

NSW Government organisations covered by these guidelines will be referred to as agencies throughout this document.

These guidelines also will be of interest to consultants. However consultants should note that a wide range of factors can affect actions and decisions, and no warranty is given that processes will always conform to these guidelines.

Development of Guidelines by Agencies

Chief Executive Officers should ensure that internal guidelines developed for the engagement of consultants are consistent with this document, subject to any overriding requirements relevant to the agency set out in legislation or elsewhere. This document may be used as the basis for the development of detailed guidelines by agencies. It may be copied for that purpose, with appropriate acknowledgment.

Definition of a Consultant

As there are special requirements and delegations for the engagement of consultants and for reporting related expenditure it is important that consultancy services be distinguished from other services which are procured from the private sector.
For the purposes of these guidelines a consultant is a person or organisation engaged under contract on a temporary basis to provide recommendations or high level specialist or professional advice to assist decision-making by management. Generally it is the advisory nature of the work that differentiates a consultant from other contractors.

The definition does not apply to casual or temporary staff employed under any Act (such as the Public Sector Employment and Management Act 2002) or engaged by an agency.

In practice the difference between consultants and other contractors is not always clear cut and judgements will need to be made based on the particular circumstances. The examples below are offered as illustrations.

Distinguishing consultants from other contractors

For the purposes of these guidelines, the following descriptions are given.

Training

· A person or firm engaged to provide advice on training needs and to develop training programs is a consultant.

· A person or firm engaged to provide the actual training would not be a consultant for the purposes of these guidelines.

Information Technology

· A person or firm engaged to assist the development of an information technology strategic plan and/or to assist with the development of specifications for the systems and/or to provide advice on implementation is a consultant.

· A person or firm engaged to undertake implementation in accordance with the specifications, for example, supplying or writing the software and constructing the systems, would not be a consultant.

Legal

· A person or firm engaged primarily to advise on legal issues relating to a proposed innovation or amendments to legislation is a consultant.

· A person or firm engaged primarily to provide routine legal services such as conveyancing, advocacy, drafting documents etc even though that includes professional advice, would not be a consultant.

Finance and accounting

· A person or firm engaged primarily to advise on the financial viability of a government business enterprise is a consultant.

· A person or firm engaged primarily to provide routine auditing or routine accounting services even though that includes professional advice would not be called a consultant.

Some other examples of consultancy projects are:

· Provision of advice regarding new technology and ideas. 

· Development of performance standards. 

· Evaluation of activities and programs. 

· Preparation of sales and marketing strategies. 

· Conduct of environmental scans and advice on planning. 

· Feasibility studies.

Ensuring external consultants are not deemed to be employees

Agencies must be careful, to avoid inadvertently establishing circumstances whereby an individual consultant or contractor can be considered to be an employee and be eligible for employee benefits such as worker's compensation, despite a contract which suggests the person is not an employee. This could arise, for example, by the person being subject to the routine direction and control of the agency.  The Public Employment Office of Premier's Department can provide advice to agencies on clarifying the distinction between employee and contractor.

Annual Reporting Requirements
Public disclosure of consultancies is to be made in Annual Reports in accordance with the Annual Reports (Departments) Regulation 2000 and the Annual Reports (Statutory Bodies) Regulation 2000.

To comply with the Regulations, agencies must include the following information concerning the engagement of consultants during the financial year in their Annual Reports.

For consultancies costing equal to or more than $30,000:

· the name of the consultant 

· the title of the 
project (shown in a way that identifies the nature of the work); 
and

· the actual costs of engaging the consultant.

For consultancies costing less than $30,000:

· the total number of engagements costing less than $30,000; and 

· the total cost of all such engagements.

If no consultants were engaged during the year, a statement to that effect must be included in the Annual Report. If expenditure runs over more than one financial year, the amount spent in the year being reported should be stated.

In fulfilling the above requirements, agencies also should group/categorise consultancies according to the nature of expenditure, and clearly describe the purpose of the consultancy (see Premier’s Memorandum 2002-07 Engagement and Use of Consultants). Categories of consultancy costs include:

· Finance and accounting/tax

· Information technology

· Legal

· Management services

· Environmental

· Engineering

· Organisational review

· Training

Attachment A to Premier’s Memorandum 2002-07 contains a sample disclosure report.
Key Principles
Value for money

Value for money will be considered when deciding whether or not to engage a consultant. Approval to engage a consultant will be given only when the cost is justified by the anticipated benefits. This means engaging a consultant is a better option than undertaking the work in-house or taking other action.

Value for money is determined by considering all the factors which are relevant to a particular purpose, for example, quality, reliability, timeliness, service, initial and ongoing costs are all factors which can make a significant impact on benefits and costs.

Value for money does not mean 'lowest price'. However, the lowest price bid might offer the best value if it meets other essentials, such as quality and reliability. It is important to be clear about how value for money will be determined in any particular set of circumstances prior to assessing bids.

Value for money will be pursued through fair and effective competition. Other things being equal, the extent of competition sought by agencies will be consistent with the financial value of the procurement or disposal, with higher value cases normally subject to open invitations to bid or to express interest in bidding.

Following the engagement of consultants, value for money will be pursued through performance monitoring and evaluation.

Proper and impartial processes

The skill, knowledge and responsibility of the employees involved in engaging a consultant will be appropriate to the nature, complexity and magnitude of the consultancy engagement.

The processes of inviting and assessing bids will safeguard against favouritism, improper practices and opportunities for corruption. Private interests will not be allowed to influence decisions about procurement or disposal.

Commercially sensitive information from bidders will be treated confidentially subject to the requirements of the law. Key information about winning bids such as name and price accepted will often be released. The Freedom of Information Act, 1989, Schedule 1, clause 7, concerns the protection given to commercially valuable information.  Premier’s Memorandum 2000-11 Disclosure of Information in Government Contracts with the Private Sector introduced guidelines concerning the information relating to the Government’s contracting arrangements with the private sector that should and should not be made public.

Agencies will not cause industry to unnecessarily incur tendering costs.

All actions taken and requirements placed on others will comply with statutory requirements.

Proper and ethical practices by consultants

Consultants will seek to achieve best practice standards in their industry and will demonstrate this in the fulfilment of their contract.

Consultants will act honestly and ethically. For example:

They will:

· disclose any conflicts of interest (see Consultancy Agreement) and will not seek to undermine fairness and impartiality on the part of government agencies;

· submit bids only when they have a firm intention to proceed;

· not engage in practices such as collusion in bidding, inflation of prices to compensate unsuccessful tenderers, hidden commissions or other such secret arrangements;

· comply with State and Commonwealth legislation including the trade practices and consumer affairs laws.

Accountability

Public sector executives and other persons involved in procurements and disposals will be aware of their responsibilities and will be able to account for their actions and decisions. In particular:

· records of procurement and disposal decisions including the reasons for recommending and deciding on the selection and rejection of bids will be kept in a manner which facilitates audit and other normal processes of accountability;

· expenditure on consultants will be recorded and publicly reported, as required by the Annual Reports Acts.

Legislation and Policies to be observed by Consultants

Consultants are to comply with relevant Government policies. This includes legislation, policy or any other form of requirement which is relevant to the matter at hand which by its nature should apply to advisers to the agency as well as to agency personnel. Areas which for instance may be relevant include procurement policy and codes of practice, ethical conduct, equal employment opportunity, environmental management, occupational health and safety, and work force and industrial relations practices.  Where appropriate, the relevant requirement should be highlighted in the project brief provided to the consultant.
The Steps 

Some models of best practice involved in the processes of engaging and using consultants are set out below and discussed in the following pages. Employees responsible for engaging a consultant may need to obtain additional advice from other sources.

1. Determining the need to engage a consultant

2. Planning the project and the engagement

3. Developing the specification and other documentation

4. Inviting and receiving bids

5. Selecting a consultant

6. Engaging the selected consultant

7. Steering the project and working with the consultant

8. Evaluating the agency's and the consultant's performance

1. Determining the Need to Engage a Consultant

Action to select and engage a consultant should be initiated only when there is clarity concerning:

· the unavailability of appropriate staff or other critical resources in-house, or the greater cost of doing the work in-house; 

· the unavailability or inappropriateness of other possible avenues; 

· the contribution the consultancy will make to the Government's and the agency's aims and objectives; 

· the particular problem/s or issue/s which will be the focus of the consultancy; 

· the work and output expected from the consultant, and the benefits expected; 

· an estimate of cost.

The costs involved in specification preparation, briefing, tender evaluation, engagement and assisting and supervising the consultants should be estimated in monetary or time terms (such as person days) and identified separately in the statement of estimated costs. Calculation of such costs enables a realistic appreciation of likely project costs for comparison against the expected benefits.

The use of consultants does not abrogate the agency's responsibility for successful outcomes of projects. Consultants do not provide risk avoidance for an agency if projects are not successful. Effective oversight of consultancy projects is essential.

Conflicts of interest

Recommendations and decisions at the initiating stage and throughout the processes should be free of any private or other interests which might undermine objectivity. Under the code of conduct of any agency there is or should be an obligation on employees to declare any conflict of interest. This obligation should be extended to all parties advising the agency. Following the declaration of a conflict of interest, the appropriate extent of involvement of the person, if any, should be determined.
2. Planning the Project and the Engagement

Sound planning at the outset will increase the probability of successful, cost effective outcomes for all projects. The degree of detail and formality will vary with the nature of the project but the governing components of a well planned project will be similar.

A list is set out in Appendix A of the typical components that should be considered at the outset when initiating processes to engage a consultant.

3. Developing the Specification and Conditions of Engagement

The key consideration in developing the documentation for issue to bidders is achievement of the project's objectives including best value. This must be accomplished in a proper, impartial manner which will stand up to scrutiny.

Invitations for bids should include information about the task, i.e.:

· the objectives pursued and the outputs sought, the terms of reference and other information needed by bidders to understand the agency's requirements;

· the proposed conditions of contract;

and information about the selection process, i.e.:

· the selection criteria;

· the conditions of bidding including information about the process of selection and any instructions on the format of bids.

The information provided in invitations for the first stage of a two stage selection process, (where the intention is to develop a shortlist of bidders for the second stage) will normally be broader in nature and along the following lines:

· the objectives and the nature of the task to be undertaken by the consultants; 

· a statement of the purpose of the first stage (to develop a short-list, etc) and an indicative timetable for the commencement of the second stage;

· selection criteria for short-listing; and 

· conditions of responding to the invitation.

The specification of requirements and conditions of engagement

The amount of information provided to bidders will vary according to the project's complexity. For many consultancies, all the information can be in one document called ‘an invitation for proposals’ or ‘the specification’ or ‘the brief’, for example.

The information about the task covering why the job needs to be done, the outcomes sought and the outputs required is often called ‘the specification of requirements.’ A comprehensive specification will include the terms of reference and information on timing and oversight and reporting arrangements. The recommended inclusions are listed in Appendix B.

Bidders also need to know the contractual conditions applicable to the task. For example, who will own the outputs of the consultancy? When will payments be made? Some recommended inclusions are discussed in Appendix C. 

The selection criteria should be established in advance and set out in the invitation to bid documents. This enables bidders to show how well they meet the criteria and enables the agency to make a decision with the best available information. Further advice on selection criteria is contained in Appendix D along with advice on other information bidders need to know, such as the place and deadline for submitting bids.

4. Inviting and Receiving Bids

In these guidelines, ‘bid’ usually includes tender, quote, proposal and other types of offer.  Similarly, the term ‘bidder’ usually includes tenderer, proponent etc.

Invitations should allow sufficient time for bidders to fully develop bids. The problems caused as a result of unduly short tender periods include weak competition, poorly prepared proposals and inadequate understanding of contract requirements, the impacts of which may not be manifested until after the consultancy commences. When in doubt it is reasonable to ask several firms for the period they would require preparing a bid for the type of business on offer.

The same conditions must apply to all bidders. The same opportunities for obtaining information and, as far as practicable, the same information, should be provided to all bidders.  Successful bidders should be made aware that information concerning their bid and resulting contract will be disclosed in accordance with Premier’s Memorandum No. 2000-11.

The procedure for inviting bids for consultancy services is essentially dependent on the estimated cost and time of the proposed consultancy and the range of suitably qualified consultants to be given the opportunity to bid for the project. 

Minimum number of bids

The optimum degree of competition obtains best value for the client without imposing undue costs on industry. The optimum will vary with circumstances including the costs and complexity of bidding and the value of the services to be provided by the consultant. Assuming all other things to be equal, the degree of competition should increase with the value of the work to be undertaken.

The minimum levels of competition to be sought are set out below.  The agency's pre-bid estimate of the total amount which will be paid to the selected consultant determines the minimum level of competition to be sought when inviting bids.
The monetary figures below are inclusive of GST and principally mirror the levels contained in the general purchasing delegation relating to the procurement of “not in contract” goods and services approved by the SCCB under clause 36 of the Public Sector Management (Goods and Services) Regulation 2000.  At the time of issue of this document, these are:

Minimum levels of competition

Where the estimated cost of the consultancy is less than $30,000:

· One written proposal is acceptable if that is appropriate in the circumstances and the cost is reasonable and consistent with the market.

Where the estimated cost of the consultancy is in the range of $30,000 to $150,000:

· Written bids should be sought from at least three consultants who are believed to be capable of performing the work.

Where the estimated cost of the consultancy is over $150,000:

· An open invitation should be advertised in the press. This may be a multiple stage process as discussed below and in Appendix E.  

Reference must also be made to government policy on the use of advertising.  At time of issue of this document relevant policy is contained in Premier’s Memorandum 2002-14.
If bids exceed a cost level where a greater degree of competition is called for, the accountable manager will need to make a judgement as to whether or not to recommence the process. Either way, the reasons should be documented.

In many cases it will be appropriate to increase the number of bids above the minimum requirements above. This is a matter for judgement in each case. For example, open invitations for bids may be made whenever that is considered justified. Exceptional circumstances where a lesser number may be appropriate are discussed below.

Open invitations in the press

The requirement for open competition may be satisfied by:

· a single stage process whereby the press advertisement invites fully developed bids, one of which will be selected; or 

· a multiple stage process whereby the press advertisement invites pre registration or expressions of interest which will lead to selection of three or more responding firms to be invited to submit detailed bids.

Information concerning these approaches to seeking bids is contained in Appendix E.  
Exceptions

Where an engagement estimated to cost over $150,000 relates to a project which is genuinely confidential and cannot be publicised, or is genuinely urgent and cannot be deferred, open competition may be inappropriate or impractical. In the circumstances the best option may be to invite proposals from three or more firms known by or recommended to the agency as being able to undertake the task effectively.

In these cases, the course of action and the engagement must be approved by the Minister, the agency’s Board, Chief Executive Officer, or authorised person in line with delegations for this particular purpose by the responsible Minister, Board or Chief Executive Officer. All documentation in these, and in all cases, should be accessible by internal and external auditors.

There can also be rare cases where there is definitely only one firm or person capable of or available for the task and the options of changing the specification or deferring the task are not viable. In such cases the arrangement should be negotiated commercially with the aim of achieving the best value for money in the circumstances. In these cases also, the course of action and the engagement must be approved by the Minister, the Board, Chief Executive Officer or authorised person in line with delegations for this particular purpose.

Cases which are apparently 'exceptional' should be treated very cautiously. For example, assertions that there is only one person or firm capable or available to undertake the project are often disproved when the market is tested by invitations for bids.

Changes in requirements after invitations are issued

All bidders must be advised of any changes to the conditions or specification or other information changes which occur after the issue of invitations and before the closing date. Similarly, where an inquiry reveals a significant error, ambiguity or discrepancy, all bidders must be advised. The advice to bidders of changes to the conditions or specification becomes part of the tender documents issued by the agency.

The names and addresses of persons/firms who have been provided with the invitation documents should be recorded to enable contact to be made if changes occur to the conditions or specification.

If warranted by the nature of the changes, the time allowed for bids to be lodged should be extended.

Notwithstanding the above, it may be appropriate to deal with minor changes to the specification or other documents in pre-contract negotiations, near the conclusion of the selection process, with the preferred bidder.

Security of bids received

Bids received should be recorded and handled so as to preserve their confidentiality. Confidential information from bidders must not be given to competitors or otherwise disclosed, subject to public release of information about the winning bid at the completion of the selection process.

It is best practice for the opening and recording of bids received to be undertaken all at once, very shortly after the deadline, by a number of employees who are independent of the assessment process. At time of issue of this document best practice is set out in the Code of Tendering for NSW Government Procurement.
Traditionally a tender box with two different locks, the key for each securely held by different employees, has been and continues to be a sound approach to ensuring security during the lodgement process. Other means including electronic processes may also be appropriate so long as the security and the integrity of the tender processes can be assured.

Late bids

It is the responsibility of bidders to ensure that bids are submitted on time and a firm rule not to consider late bids may be adopted by individual agencies. Late bids may be considered only if the circumstances were beyond the control of the bidder and it can be demonstrated that there is no advantage to the bidder and the integrity of the bidding system will not be compromised. If the only bid received is late, it may be considered if it conforms with the specification. 

5. Selecting a Consultant

Bids should be assessed in a consistent fashion against the pre-determined criteria. This should be done by people with relevant skills and knowledge appropriate to the nature, value and importance of the projects and who are free of any conflict of interest which might undermine the objectivity of the assessment.

Assessments for higher value projects, particularly those over $50,000 should involve three or more assessors to facilitate a balanced assessment. To help ensure that fairness and impartiality are seen to have been strong features of the assessment, it may be appropriate to provide for the participation of an officer from outside the agency.

Bids received should initially be checked to ensure that:

· there is a sufficient range of legitimate bids for value for money comparisons;

· they conform with the brief and time criteria provided;

· they are within budget limits for the project.

If the latter is not the case and it is decided to consider additional expenditure, the factors to consider should include whether or not the scope of work was correctly identified by the agency and understood by the bidders.

It often will be appropriate to interview the two or three leading contenders. This will enable the agency to gain a better understanding of the bids and the bidders and to explore the depth of understanding each bidder has of the task and quality of the proposed methods of approach. It is important to allow each of the interviewed bidders the same opportunities to prepare and to put forward their approach.

Late changes to the requirements

If the requirements alter in the course of the assessment process, consideration should be given to notifying all bidders of the change and giving them an opportunity to adjust their bids accordingly. If the alterations are substantial, consideration should be given to recommencing the process. Important considerations include the impact the change might have on:

· the value and nature of the contract and the extent of private sector interest;

· the relativity of the current bids; and

· the fairness and cost of going back to bidders on the matter.

In some cases the most fair and reasonable decision may be to ignore the change for the purpose of the assessment and to negotiate the alteration with the successful bidder after the bidder has been selected and prior to finalising the contract.

In these circumstances however, the alteration should not be so significant as to give unsuccessful bidders a basis to complain that what is contracted is substantially different from that identified in the invitation to bid. Changing a requirement during the assessment process can very easily lead to suggestions of impropriety by unsuccessful bidders.

Justification for the selection

The reasons for the selection and for passing over bids should be documented. The extent of documentation will vary with the complexity and value of the project but should cover:

· a summary of bids received; and 

· the justification for the recommendations based on the selection criteria, including statements confirming that-

· the recommended bid conforms with the brief, or any variations are acceptable; 

· the bid is acceptable in terms of conditions and limitations, if any; 

· the bidder has the resources and ability to successfully undertake the work; 

· the performance of the bidder has been checked with referees and found to have been satisfactory on similar projects; and that 

· the price is reasonable, conforms with market prices, and rise and fall and/or any other price variations likely are acceptable.

The person approving the selected bid should be an appropriate senior authorised employee. The employee who analyses the bids and is responsible for preparing the above documentation and making a selection should not be the person who approves the selection.

All documentation including the bids received must be kept for record and audit purposes.

6. Engaging the Selected Consultant

Following the approval to engage a consultant a formal letter of engagement, together with a contract document if considered necessary should be forwarded to the selected consultant. It will be essential to obtain legal advice for complex and high cost consultancies where it may be necessary for the contract to be in the form of a deed.

At this stage, if there is any doubt as to appropriate action legal advice should be sought promptly.

The letter of engagement or form of contract should refer to, amongst other things:

· the requirements set out in the original specification and conditions of engagement, 

· the proposals set out in the winning bid, 

· the content or result of any subsequent correspondence and/or negotiations, 

· the indemnity, insurance and any other requirements which may need to be fulfilled and 

· any matter warranting special mention (such as ownership of intellectual property if that needs to be made clear).

The letter of engagement or contract should be capable legally, financially and operationally of protecting the interests of the agency.

Advice to unsuccessful bidders

Unsuccessful bidders should be advised promptly of the decision. After acceptance of the contract by the winning bidder, unsuccessful bidders may be informed of the winning firm or person and, unless there are compelling reasons to do otherwise, any non-confidential details from the winning bid including price.

They may also be informed as to the weaknesses in their own bid. In providing feedback on weaknesses, any comparisons should be made against the selection criteria rather than with details of the successful bid. Explicit advice about future bids should be avoided.

The timing of the release of any information needs to be managed to avoid premature disclosure which might impact on the finalisation of the contract with the winning bidder.

7. Steering the Project and Working with the Consultant

Effective oversight of consultancies is essential to ensure that:

· the agency obtains the product that is sought; 

· good value for money is obtained; and 

· unnecessary delays are avoided.

Sound planning of the oversight arrangements including periodic reporting on progress, discussed earlier, and their appropriate implementation will contribute to these results.

The consultant should be regarded in all major respects as part of the agency's team. There are several advantages to this approach. Firstly, communication is open and free and much more effective. Secondly, if the consultant has special expertise it can be stimulating and beneficial for agency staff to work with the person. Thirdly, it is not unusual for unforseen events to arise calling for the consultant and the agency to combine in determining the best way of dealing with the situation.

Poor or misdirected performance on the part of the consultant should be addressed promptly and before serious damage occurs. However, unless there are compelling reasons to move quickly towards termination, the termination provisions should not be applied until that avenue is considered the most practical and justifiable option.

Variations after the consultancy has commenced

Variations to the scope of the work requiring increased payments to the consultant can at times be appropriate as a result of unforeseen circumstances. Particular care is needed to avoid:

· variations being used by a successful low bidder to increase the value of the job;

· variations being used to get around requirements for competitive bidding; 

· variations increasing the scope of the consultancy out of proportion to the original scope.

All proposals for variations require very careful consideration, applying the principles of value for money, probity and accountability. Proposals to increase the value of the consultancy by 25 per cent or more demand a particularly thorough review. As noted previously, apparently 'exceptional' cases should be treated very cautiously.

Variations to the consultancy during the progress of the project must be reported without delay and prior approval obtained for any proposed significant changes in work or cost. It is not good practice for approvals for significant changes in work or cost to be given by employees directly involved in the supervision of the consultant. Proposals for such variations should be considered and determined by an independent senior officer.

8. Evaluating the Agency's and the Consultant's Performance

It is best practice to undertake post-completion evaluation of projects to ensure that the lessons of experience can be applied in the future. The evaluation of a project which involved the use of consultants should include both the performance of the agency and the performance of the consultant.

The most important evaluations will be those undertaken for projects which were very successful and projects which were unsuccessful or which encountered serious difficulties.

Very successful projects can offer models of best practice. As well, the lessons from such projects are usually the most suitable to publicise freely in the organisation.

Unsuccessful projects and those which encountered serious difficulties are likely to reveal important lessons in the form of avoidable oversights and problems. While requirements for accountability must be observed, the evaluations are best undertaken and disseminated in a spirit of learning rather than attributing blame.

It is particularly important to review the performance of the agency in an impartial manner when there is dissatisfaction about the consultant's performance. This will ensure that the agency is not blind to any lessons from its own actions in the matter.

The areas of interest in reviewing projects involving consultants include:

Project formulation

· objectives; 

· planning and management arrangements; 

· specification of need and other documentation given to bidders.

Project bidding

· the extent of competition, advertising, timing and related factors.

Project operations

· consultant's performance; 

· agency's performance.

Factors to take into account when assessing the consultant's performance are:

· quality of work; 

· timeliness; 

· cost; 

· methodology; 

· working relationships; 

· other factors relevant to the project.

 

 Appendix A

Typical Components of a Well Planned Project

A project owner: This is a senior officer ultimately responsible and accountable for the management, outcome and costs of the project. It is essential that project responsibility be clearly assigned.

A steering committee of key stakeholders or their representatives: The committee steers the broad direction of the project and would normally be chaired by the project owner. The steering is often in response to material presented to the committee by project personnel including the consultant when appointed. The committee will usually be the main judge of the adequacy of the output.

A project manager: This person, who may be the project owner and/or may be assisted by project officers, is responsible for detailed project planning and operations including:

· preliminary planning; 

· record keeping; 

· submissions and briefings to the project owner and the steering committee; 

· preparation of the detailed brief and other documentation; 

· arranging for invitations for bids and their receipt and assessment; 

· arranging for the engagement of the consultant;
· day to day working relationships and liaison with the consultant; and 

· statutory and other reporting requirements.

A statement of the intended outcomes and the terms of reference for the project: This will be approved by the project owner and/or the steering committee. Where the engagement of a consultant is part of a much larger project, there normally will be a statement of objectives and terms of reference for the larger project and a subsidiary statement of objectives and terms of reference for the component to be undertaken by the consultant, with the linkages with the larger project shown.

A project budget: This will usually be a matter for the project owner to determine or negotiate with other parties.

A project plan: At the outset this may be a draft timetable of major events and deliverables, such as the expected date of the engagement of a consultant and the expected (or required) date of completion of the major outputs of the consultation supplemented by a simple list of the initial activities such as 'appoint steering committee', 'draft brief', 'invite bids' and so on. Where the engagement of a consultant is part of a much larger project, the planning for the consultant will need to be incorporated into the total project plan with the key linkages with the larger project highlighted.

When the consultant is appointed, a detailed timetable for the consultancy exercise will need to be finalised.

Reporting arrangements: Project planning must include reporting arrangements which will usually include periodic reports to the steering committee, supplemented by day to day liaison with the project manager. Those arrangements and some of the other components listed above, such as objectives and terms of reference, should be reflected in the documentation issued to consultants (as discussed in the next section).

Appendix B

Recommended Inclusions in Specifications of Requirements

Note that it is not necessary to use the particular headings shown below and two or more of the items can be combined under one heading.

The objectives and the context: Understanding these is critical to the consultant's appreciation of the agency's needs. The documentation should include:

· a statement of what the agency wants to achieve as a result of the project with a focus on the desired outcomes as distinct from the outputs sought from the consultant; 

· a statement of the background and the context in which the consultancy will occur.

The outputs sought: A very clear statement must be included of the specific things the consultant is expected to produce and/or do in satisfaction of the consultancy contract. The outputs should be measurable so there can be no doubt as to the client's expectations.

The terms of reference: The terms of reference set out the substance and scope of the consultant's task and define the boundaries to be worked within. The section of the documentation headed 'terms of reference' will often include other components listed here such as the outputs sought, the individual tasks to be performed and relevant legislation and policy to be observed. To benefit from the consultant's expertise and innovation, it is not good practice to prescribe the processes the consultant should follow other than processes which are considered essential, such as consultation with various parties and analysis of certain things.

The individual tasks to be performed: Where there are such essential processes, they should be stated at the outset. If the consultancy is complex it may be appropriate to divide the project into sub-tasks or stages, each with a measurable result specified in the documentation.

Relevant legislation and policy: Any legislation and policy of particular relevance to the task should be mentioned and the importance made clear.

The final reporting requirements: Many consultancies culminate in the production of a final report. Anything specific the agency has in mind about review of drafts and the coverage, format and number of copies of the drafts and final report should be stated.

The resources to be allocated by the agency to the project: Include such details as accommodation, equipment and staff support as appropriate. Resource provision may be negotiable depending on the content of the selected bid.

The timetable: An indication of timing should be given including where appropriate a timetable for the production of periodic reports and the achievement of specific results. The timetable should be flexible enough to allow negotiation. A statement indicating when the consultancy is expected to commence and finish will often suffice.

The oversight arrangements: These are best considered in the planning stage prior to the invitation for bids and disclosed so that bidders have an understanding of the working arrangements envisaged. The oversight will often include:

· a steering committee of key stakeholders and/or a senior executive, and an officer for day to day communication (as discussed in the previous section); 

· periodic reporting (say fortnightly in the form of brief written progress reports and monthly in the form of written and verbal presentations to the steering committee).

Appendix C

Some Recommended Inclusions in Conditions of Engagements

This list is not comprehensive and there will be conditions dictated by circumstances. Legal advice should be sought if there is any doubt as to appropriate inclusions.  (See Attachment to these Guidelines: Consultancy Agreement from Crown Solicitor’s Office).

Conflict of interest: Consultants should be required to disclose any existing conflict of interest and any conflict of interest which arises at any time during the consultancy. They may also be asked to advise the agency of the steps they consider appropriate to protect the agency's interests.

Ownership of intellectual property, disclosure and/or subsequent use of information: Where appropriate these factors should be specified. This may be necessary to protect the Government's interest in software or systems being developed, or for copyright of other items being written or produced.

Some invitations seek preliminary proposals and ideas which are used as a basis for short listing firms for a second round of bidding. In such cases agencies must respect the confidentiality of responses and the intellectual property of firms. This is particularly relevant where an agency may be tempted to use an innovative idea of a firm in a specification for issue to other firms. It is desirable to declare any such intent so that the owner of the intellectual property rights can elect to grant a licence to use the rights and to negotiate an appropriate fee and/or restrict the form of licence. Legal advice should be sought before pursuing that option.

Equal Employment Opportunity Policy: Consultants should be aware of the public sector's policy on equal employment opportunity and anti-discrimination legislation. If recruitment of public sector personnel is the task of the consultant, or part of the task, EEO requirements, including the relevance of the agency's EEO management plan, should be highlighted in the specification requirements.

The information in the specification should include:

· strategies in place to obtain diversity in the pool of applicants; 

· opportunity for applicants to obtain information about the position; 

· selection criteria includes equal employment opportunity principles; 

· selection panels include both male and female members; 

· the short list of suitable candidates includes people with diverse backgrounds.

If development of training material for public sector personnel is the task of the consultant requirements need to be included in the specification such as gender-neutral language, culturally appropriate content and the use of material which reflect public sector equal opportunity policy.

Personnel nominated by a bidder to undertake the consultancy: Because of the particular expertise and experience of the individuals involved, an important safeguard is to stipulate that personnel nominated in the bid and/or allocated to the task by the consultancy firm cannot be changed without the concurrence of the client.

Termination of and variations to the contract: Provision should be made for the contract with the consultant to be terminated or the work content reduced or varied.

Arrangements for payment of fees: It is important to state the basis upon which fees will be paid. This may be, for example, upon the successful completion of the assignment or upon the completion of measurable interim outputs or stages, with a final payment at the conclusion.

Indemnity and insurance: Where appropriate, the agency and the government should be indemnified against workers compensation claims and public liability claims. Where the consultant is engaged to provide advice of a type which is normally underwritten by professional indemnity insurance (such as legal or engineering advice), proof of such insurance may be appropriate. Because a firm can have a number of business names, it may also be appropriate to require that the firm be contracted in the name under which it is insured for professional indemnity. As an added precaution, a check with the agency's risk management adviser may be warranted to ensure that the contractual arrangements proposed do not unacceptably cap or exclude the liability of the consultant.

Appendix D

The Selection Criteria and Conditions of Bidding

The Selection Criteria

Best value: The best value bid will be the one which best addresses the selection criteria determined by the agency. Best value bid does not simply mean the 'lowest cost'. It is the product of the factors, such as expertise and experience, which are reflected in the selection criteria.

Choice of selection criteria: The choice of the criteria must be governed by relevance to the project and the practicality of assessment. A typical set of criteria is:

· The degree of understanding of the agency's requirements demonstrated by the bidder. 

· The appropriateness and quality of the method the bidder proposes to follow including the approach to the task and the proposed schedule and timetable of activities.

· The firm's experience in the related area. 

· The expertise and experience of the people proposed to undertake the work. 

· The total cost including any significant, additional use of the agency's personnel and facilities etc which each bidder's proposal would require.

The expertise and experience of the people proposed to undertake the work: Of particular importance is information about the personnel who will undertake the consultancy. It is good practice to ask firms to set out in their bids the extent that each nominated person will be involved in the project and what their role will be. Otherwise, a bidder's employees who eventually do most of the project work might be much less experienced than the persons highlighted in the bid proposal.

Where multiple skills are called for, which are not usually found together in one firm, it can be appropriate to state that firms may have to obtain skilled team members by contract from other firms for discrete sections of the task. This clearly signals the serious intent of the agency to obtain the skills sought.

The Conditions of Bidding and Other Information for Bidders

Time and place for lodgement: As a minimum, the conditions of bidding deal with the information required from bidders and the place and deadline for lodgement of bids.

Detailed information requirements: The extent of information sought should be proportionate to the scale and cost of the project. The nature of the information required will be virtually determined by the selection criteria and the conditions of engagement. It is usually worthwhile to specify the information sought (such as the personnel details noted above) and the format in which it should be presented. Specifying a format facilitates comparisons between bids. It can also be appropriate to ask that bids be limited to a maximum number of pages to save costs for all parties.

Advice of your intentions: Bidders should be informed of the broad selection processes. For example, if the purpose is to determine a short-list for a second stage bidding process, this should be stated. It is also good practice at the outset to inform bidders of the nature of any non-confidential information about the winning bid which will be released or made available to inquirers, such as the successful firm's name and, if appropriate, the price accepted. (See Freedom of Information Act, 1989, schedule 1, clause 7, concerning the protection given to commercially valuable information).

Appendix E

Approaches to Seeking Bids

The following information is offered to assist project managers choose the best method of seeking bids. The information is not comprehensive and advice from experienced sources will often be necessary.

Seeking bids from selected firms without public advertisement

This approach limits the opportunity to a small number of firms but also limits the costs to industry and to the agency of submitting and evaluating bids and can be relatively quick. It relies for best value outcomes on the ability of the people concerned to impartially select a group of firms likely to make competitive offers.

It is usually restricted to lower to mid-range value consultancies or where there are time or confidentiality constraints.

Inviting bids by public advertisement (open bidding)

The main advantage of open bidding is that competition for the contract is fully open and can produce a wide range of competitive responses from which the agency can choose. In many cases it can be efficient and highly effective. There is no time spent at the outset determining suitable bidders.

However, it can be unfair to expect many firms to incur high costs completing complex tenders when only one of the many can be successful. Where the selection criteria and/or the specifications are complex and an excessive number of firms are competing, open tendering can cause high costs to industry and high processing costs to agencies. In those cases an invitation to express interest or pre-qualify, discussed below, is often preferred by industry and can be a more manageable and effective approach for agencies.

Inviting applications for pre-registration for contracts for a specific category of work

Lists of pre-qualified firms are an appropriate option when an agency is engaging consultants frequently for tasks within a specific field. Agencies issue an open invitation for prospective bidders to express interest in bidding for particular categories of work such as architecture, construction, environmental assessments, information technology or any definable activity. Firms which best satisfy the published criteria are registered as pre-qualified firms.

The number of firms given pre-qualification status should be relevant to the amount of work available from the agency. There is little point pre-qualifying many firms if only a few jobs will occur each year. To avoid that situation, the published criteria for pre-qualification should be sufficiently demanding or refined to limit the number of firms to manageable numbers.

Invitations to bid for specific contracts are issued to all or some of the firms. Where invitations are restricted to a limited number of registered firms, the method of choosing firms to be issued with invitations should aim to provide all comparable firms with broadly similar opportunities to bid over a period of time.

The list of pre-qualified firms is maintained by periodic advertisement, by periodic review, by review for non-performing or non-responding firms and by being kept open for new registrants and previously rejected applicants. Also, there should be an express and ongoing obligation on registrants to continue to comply with the relevant criteria and to advise of any changes which might affect their registration.

Inviting expressions of interest or pre-registration for a specific contract, followed by invitations to short-listed firms
Agencies may issue an open invitation for prospective bidders to express interest in bidding for a particular contract. The respondents are then culled against selection criteria stated in the invitation.

The short-listed respondents are then issued with a detailed specification and contractual information and invited to bid for the contract. Only persons and firms who applied for pre-registration or who submitted an expression of interest are considered.

This option is particularly suitable when:

(a)
a wide range of firms is likely to be interested and/or there is little reliable information about capable firms in the market,

(b)
the value of the work and/or the level of complexity is relatively high, and

(c)
the task to be performed is unusual for the agency.

Inviting preliminary proposals or expressions of interest which contain proposals and ideas, followed by invitations to short-listed firms

Some invitations to industry seek preliminary proposals and ideas which are used as a basis for short-listing firms, along with other criteria such as expertise and experience.

In such cases agencies must respect the confidentiality of responses and the intellectual property of firms. This is particularly relevant where an agency may be tempted to use an innovative idea of a firm in a specification for issue to other firms. It is desirable to declare any such intent so that the owner of the intellectual property rights can elect to grant a licence to use the rights and to negotiate an appropriate fee and/or restrict the form of licence. Legal advice should be sought before pursuing that option.

Requests for proposals are often called invitations for expressions of interest. It is preferable for agencies to title processes in terms which literally reflect the intention of the agency. Hence, if proposals are being sought, it is best for that to be reflected in the title. However, the titles used are less important than clear statements of intentions.
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